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Academic Institutions in the Light and 
Shadow of the Law Cynthia Greenleaf 


This is an essay rather than a more typical law review article focused 
on a particular legal decision or a review of cases on a particular issue. 
In its exploration of the relationship between academic institutions and 
the law, the essay begins not with a focus on the law, but rather with 
a focus on academic institutions, giving special attention to the academic 
activities of those institutions. The article explores at greatest length many 
academic activities of faculty which they undertake both alone and in 
collective discussion. Besides describing these activities, the essay iden- 
tifies several purposes which give rise to and shape these activities, and 
thereby give the institution what the author calls its ‘‘inner order.’’ In 
the final section of the essay, the author discusses a wide range of legal 
issues affecting academic institutions and explores how the legal formula- 
tions employed in the pursuit of legal resolutions either confirm or disturb 
the ‘‘inner order’’ of the institutions. 


Equal Pay: The Emerging Terrain Kent M. Weeks 


Although the Equal Pay Act was adopted by Congress in 1963, it has 
been applied to college and university faculty only since 1972. Signifi- 
cant cases decided during the last decade provide the framework of equal 
pay litigation. Essentially, faculty members must carry the initial respon- 
sibility to produce evidence that their work is, in fact, similar or equal 
to higher paid faculty members of the opposite sex. A new dimension 
to equal pay litigation has arisen recently as male faculty members allege 
that there exist higher paid female counterparts. 


Colleges and universities can employ several statutory defenses to alleged 
pay disparities and demonstrate that there are legitimate reasons for pay 
differentials. The most common defenses offered are that the salary dif- 
ferentials are justified by a merit system or by market factors. In order 
to substantiate such defenses, colleges and universities must be fairly clear 
about criteria for employment and promotion and for the determination 
of salary adjustments. This article suggests several preventive strategies 
in response to the emerging legal terrain of equal pay litigation. 





Exempt Organizations and Real Estate Syndications 
After the Tax Reform Act of 1984 Susan L. Flaherty 


Just as many tax-exempt organizations, including colleges and univer- 
sities, had begun to finance the rehabilitation and construction of buildings 
by using the inventment incentives of the Economic Recovery Tax Act 
of 1981, the Tax Reform Act of 1984 has sharply limited the tax advan- 
tages for private investors to enter into real estate sales/leaseback 
agreements with exempt organizations. The article examines the impact 
the Tax Reform Act of 1984 has on sales/leaseback agreements involving 
tax-exempt organizations. The article summarizes the key provisions of 
the Act that effectively limit the incentives for private investors to par- 
ticipate in these financing agreements with tax-exempt organizations. 


Standard of Proof in Student Disciplinary 
Nicholas Trott Long 


Although almost all colleges and universities have written policies con- 
cerning the substance of offenses that are cause for disciplinary action 
by the institution, not all have policies detailing the procedural aspects. 
This article addresses the reasons an institution should have a written 
procedural policy, including a statement of the standard of proof to be 
employed. The author also argues for the establishment of ‘‘clear and 


convincing”’ as the evidentiary standard best suited for the institutional 
setting. 


Review Essay: Legal Resources for Higher Education Law 
Roberta Shaffer 


Research in higher education law requires reporter systems, citators, in- 
dices, and commercial services. This essay reviews the major legal 
resources available for research in higher education law. 
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ACADEMIC INSTITUTIONS IN THE 
LIGHT AND SHADOW OF THE LAW 


CYNTHIA GREENLEAF* 


I. INTRODUCTION 


Among the laws that rule human societies there is one which seems to be 
more precise and clear than all others. If men are to remain civilized or to 
become so, the art of associating together must grow and improve in the 
same ratio in which the equality of conditions is increased.' 


Tocqueville 
Is it not possible that human associations are real unities which receive 
through legal recognition of their personality only what corresponds to their 
real nature?? 


von Gierke 


Both Tocqueville and von Gierke recognized that institutions? are real, 
unique, and enduring and that a great variety of institutions are essential 
to a civilized, modern society. In writing about the new American 
democracy Tocqueville was concerned individuals would weaken their 
liberty and enervate public life if ever the practice of cooperating in associa- 
tions and institutions were to disappear. Von Gierke was concerned that 
the law’s difficulty with and, frequently, insensitivity to the complex, en- 
during nature of associations was a stubborn and harmful disregard of 
reality. 

This Essay, which is focused on a particular kind of association, the 
college and university, arises out of a concern that people and the law 
may once again be overlooking the reality and importance of institutions 





* Assistant Provost, The University of Chicago; B.A., 1969, Smith College; Ed.M.., 
1971, Harvard University; J.D., 1975, Georgetown University Law Center. The author wishes 
to express her appreciation to the W.K. Kellogg Foundation for its fellowship support dur- 
ing the preparation of this essay and to The University of Chicago for agreeing to participa- 
tion in this innovative fellowship program. 

1 2 A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA 118 (1957). 

2 Von Gierke, The Nature of Human Associations, in J. LEwis, THE GENOSSENSCHAFT- 
THEORY OF OTTO VON GIERKE 143 (1935). 

3 In this essay in most instances the words ‘“‘institution,’’ ‘‘association,’’ ‘‘group,”’ 
and ‘‘organization’’ are used interchangeably. Historically, writers often used ‘‘association’’ 
as a general term to refer to what currently would more often be called an ‘‘organization.”’ 
I have avoided ‘‘organization’’ because it seems to bring to mind modern corporations fre- 
quently. When I intend to draw distinctions among these terms, I do so at the pertinent 
place in the text. 
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and thereby risking continued vital existence of institutions. This is an 
essay which articulates an understanding of colleges and universities and 
examines some effects the law has on those institutions. One will not find 
here a detailed or comprehensive review of cases, though some reference 
is made to articles which provide such reviews. 

After the Introduction, the first section of this Essay discusses the 
nature of academic institutions. In portraying the ‘‘inner order’’* of 
academic institutions that section describes prevalent patterns of activity 
of significant participants and explores what gives shape and meaning 
to those activities. In discussing briefly some recent legal developments 
concerning academic institutions, the second and final section in the core 
of the Essay looks at ways in which the law has either succeeded or failed 
to appreciate and protect that ‘‘inner order.’’ One purpose of the Essay 
is to encourage those of us who are lawyers to be more conscious of the 
effects of legal formulation on the ‘‘inner order’ of academic institutions. 

The second and final substantive section focuses on the congruence 
between law, that more formal law of courts and legislatures, and the ‘‘in- 
ner order.’’ Congruence, itself a rather passive characterization, does not 
reveal influence or even connection. Anthropologist Paul Bohannon spoke 
of the law as the ‘‘reinstitutionalization’’ of custom.’ What he labeled 
custom was the initial sense of pattern in human activity, and he saw 
the role of law as the reinstitutionalization of that order.* The search for 
congruence will use that approach. 

Before turning to familiar and rather detailed pictures of the ‘‘inner 
order’’ of academic institutions, it is important to remember that even 
though the law is one influence on the pattern of activity, it is not the 
only influence. Separating discussion of the ‘‘inner order’’ of academic 
institutions from discussion of the legal formation of those activities helps 
to emphasize that the reality, uniqueness, and continued existence of 
academic institutions do not come only, or even principally, from the law. 

Put another way, the law is not the only confirmer of significance. 
The description of the ‘‘inner order’’ is written here in the language of 
participants whose familiar conceptions of their lives and their institu- 
tions are not primarily a legal formulation. Those of us (whether lawyers 
or even laymen) whose vocabulary is increasingly infused with legal 
phrases must retune our ears to appreciate nonlegal meaning. 

The example of the unusual instrument, the Clavilux, helps illustrate 





4 While the phrase ‘‘inner order’ has been borrowed from Eugen Ehrlich who used 
it in his book FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW 26-38 (1936), I give the phrase 
" different meaning in this essay. I do not share Mr. Ehrlich’s view of the law’s relation to 
what he calls the ‘‘inner order.”’ 
5 Bohannon, Law and Legal Institutions, 9 INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL 
SCIENCES 75 (1968). 
6 Id. 
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the challenges of understanding both legal and nonlegal meaning and 
translating between the two. The keyboard instrument, the Clavilux, por- 
trays music as fluid bursts of color on a screen. If those intrigued by the 
interplay of sound and color could only think of music as color after see- 
ing the Clavilux, then they would have transformed or, in effect, obliterated 
for themselves the meaning and significance of music. So, too, do those 
of us immersed and intrigued with legal formulations of human activity 
have to be careful not to let legal formulations displace other means of 
understanding and sustaining human activity and associations. 


II. PICTURES OF THE INSTITUTION—LOOKINS FOR THE ‘‘INNER ORDER’’ 


As we have said, the exceedingly complex ‘‘inner order’’ of each in- 
stitution is found in the activities, aims, and perceptions of its members 
and in how the purposes, expectations, and values of participants and 
interacting observers give shape to the participants’ activities. The sources 
of pattern and meaning of activity in institutions are difficult to discover, 
but there is little question that something builds and sustains what we 
call here the ‘‘inner order.”’ 

H.L.A. Hart provided an example of this effective but invisible ‘‘order’’ 
when he described the rules of a game comprehended from the two van- 
tage points of the uninitiated observer and the engaged experienced 
player.” Whereas, the ‘‘observable regularities’’* are only what the novice 
viewer from the outside sees, that is not a rich enough understanding of 
the ways the rules function from the vantage point inside. Hart calls the 
player’s vantage point the ‘‘internal’’ order.* To the extent possible, this 
essay will try to discern and articulate what is called here that ‘‘inner 
order.”’ 

Although Hart speaks of rules, many do not consider the law to be 
the source of patterns, regularity, and order which constitute the reality, 
uniqueness, and continued existence of institutions. Social scientists, 
philosophers, and legal theorists have long debated what is the source 
of patterns and meaning in behavior and whether patterns of behavior 
are either or both a form of or derived from the law.1° While this essay 
makes no attempt to resolve these debates, it brings the discussion to a 
focus on the contemporary setting of academic institutions. 





7 H. HART, THE CONCEPT OF LAW 87 (1961). 
8 Id. at 88. 

9 Td. at 86-88. 

10 Major authors who have written about the nature of institutions, associations, and 
other enduring groups in civil life include Grotius, Proudhon, Leibniz, Montesquieu, Hauriou, 
Romano, Durkheim, Ehrlich, Weber, Mannheim, and Parsons. Three books which helped 
illustrate for me the contexts of these writers are C. FRIEDRICH, THE PHILOSOPHY OF LAW IN 


HISTORICAL PERSPECTIVE (1958), G. GURVITCH, SOCIOLOGY OF LAW (1942), and J. STONE, THE SOCIAL 
DIMENSIONS OF LAW AND JUSTICE (1966). 
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I. is obvious that institutions in society are different from each other; 
for example, academic institutions are different from hospitals and banks 
and baseball teams. Although sometimes unrecognized, the activities of 
institutions are one manifestation of the differences. In our search for the 
‘‘inner order’’ of academic institutions, it is important to articulate reasons 
that the patterns peculiar to these institutions have evolved and the pur- 
poses they serve. 

For those inside an institution, the ‘‘inner order’ is always an ideal. 
The extent to which it is a reality varies. Even though no institution fully 
realizes the ideal, in many academic institutions the ideal functions as 
the effective ‘‘inner order’ which shapes the activities of the institution. 

Sophistication about the ‘‘inner order’’ of academic institutions is im- 
portant for those outside the academy so that they will both tolerate and 
appreciate, in Tocqueville’s sense, the importance of this particular associa- 
tion. Although most people implicitly recognize that there are different 
institutions, they often recognize differences only in the products and ser- 
vices of the various institutions. Many do not consider that differences 
also appear in patterns of activities and in values which are prized. This 
failure to appreciate such differences is often coupled with intolerance 
for those overlooked variations. In their roles as neighbors and citizens 
those outside the academy who lack understanding can weaken those in- 
stitutions. Faculty, students, and others in academic institutions can be 
confused and unnerved when their neighbors misunderstand or fail to 
comprehend what shapes life in colleges and universities. Additionally, 
the attitudes of the electorate can affect the form and extent of govern- 
ment prescription of patterns of activity in institutions. 

This section first looks at the ‘‘inner order’’ from the vantage points 
of significant participants beginning with faculty. First their individual 
activities and then their collective activities are examined. For ‘colleges 
and universities these collective activities are the forum for a substantial 
portion of faculty activity and, in many ways, these activities hold the 
key to the ‘‘inner order’’ of academic institutions. The section ends with 
a brief look at students. 

Throughout this section, the challenge is to capture those aspecté which 
are enduring and stable in an institution comprised of individuals acting 
with remarkable variety and independence of attention and interest. We 
shall try to find why there is complexity but not chaos. 


A. Faculty as Individuals 


Admittedly, the following description will not apply to every faculty 
member. But it will apply to many. This section focuses on aris and 
sciences faculty with full-time appointments whose activities include not 
only teaching but also research and either scholarly writing or a commit- 
ment to sustaining familiarity with scholarly work in one’s chosen in- 
tellectual discipline. 
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1. Pictures of Faculty as Individuals 


A faculty member is a person, a status, an attitude (or perhaps in this 
setting, an outlook), a somewhat formalized (and very complex) set of 
activities, and a profession. A faculty member is a person who lives in 
a community, has family and friends, and is engaged in organizations 
and in countless personal interactions outside organizations. A faculty 
member might identify himself or herself as a member of a family, race, 
city, political group, perhaps a church, simultaneously with being a faculty 
member in an institution and a profession. A faculty member shares this 
experience of multiple identity with all other human beings. Coordinating 
these multiple identities both influences and is influenced by participa- 
tion of individuals in institutions. Colleges and universities are strongest 
and faculty and students engage more fully in their academic lives when 
the identity of faculty member or student, respectively, is clear and 
prominent. 

The concept of the status of faculty member refers to the perception 
others, including familiar neighbors and the public, hold of faculty. In- 
dividuals who participate in many activities, each with an attendant iden- 
tity, find it easier to maintain emphasis on one or another identity if others 
around them recognize, understand, and, in some sense, accept that iden- 
tity. Not only is there considerable unfamiliarity with academic institu- 
tions (this is particularly true with respect to faculty), but also public 
perceptions are often ambivalent at best. Perhaps some public ambivalence 
arises partly from awe and hostility for those who are perceived to have 
‘‘extraordinary knowledge.’’"? 

Another source of public misperception of academic life arises from 
simplified conceptions which identify teaching and scholarship as the com- 
ponents of higher education and the work of faculty. That simplified con- 
ception is not totally wrong. Sometimes, however, the enriching com- 
plexities and interconnections are obscured by the hackneyed phrase— 
‘‘teaching and research.’’ To some extent in this popular sense teaching 
is conceived of as no more than reading a script written by someone else. 
Our society does not expect that approach for its colleges and universities. 

In our society individuals prepare to become faculty members with 
the expectation that they will be able to study aspects of society in order 
to contribute to broadening, focusing, or revising current understanding. 
These same scholars expect that the teaching they do will be an integral 
part of that sustained intellectual study. They expect that the content of 
their teaching will be what they have synthesized. Academic institutions 





11 “Extraordinary knowledge’’ refers to Edward Shils’ characterization of ‘‘profession’’ 
as ‘‘an occupation the practice of which requires more than ordinary amounts of complex 
knowledge, acquired by persistent and systematic study and authoritatively certified.’’ The 
academic profession is an example. E. SHILS, THE ACADEMIC ETHIC 8 (1983). 
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thrive when there is a great measure of individual initiative, responsibil- 
ity, and imagination; this is what draws people to teach in colleges and 
universities. Public ambivalence about faculty and academic life stems 
partly from insufficient appreciation that teaching and research are vitally 
interconnected and that both are essentially explanation and articulation. 

In both professional outlook and activity, a faculty member is a scholar 
and a teacher in the academic community at large and in a particular 
discipline, as well as a member of a department, a school, or a division 
and a university or college. In all these activities a faculty member’s life 
is a remarkable combination of independence and interaction. 

Independence for a faculty member has many meanings. Sometimes 
it means solitude. Independence in solitude conforms to the usual pic- 
ture of a faculty member working in his study making notes while reading, 
searching out other references to read (and, if a scientist, designing other 
experiments), and eventually writing a scholarly manuscript. What one 
chooses to study and the path of that pursuit are affected by relationships 
with other scholars, but the selection and concentrated attention are essen- 
tially solitary. 

Other solitary activities include preparing lectures, grading papers, 
writing recommendations of students or academic colleagues, preparing 
and grading examinations, or writing a review of a book in one’s field. 
This is a list of seemingly diverse and endless activities, but they are all 
interwoven considerations of the subject of one’s intellectual work. In fact 
the diversity of vantage point provided by such a range of activities can 
be in itself fruitfully provocative. The mix of these activities and the 
amount of time allowed for such solitary activities varies often in the course 
of a single semester as well as over the course of one’s academic career. 

Independence for a faculty member has another sense—independence 
of mind. For faculty, independence of mind, whether it be in comprehend- 
ing what an author says, deciding what question are important to study, 
discerning how well another person (student or scholar) understands a 
subject (whether observed in a conversation, manuscript, lecture, or an 
examination answer)—all these independent considerations are the most 
distinctive, prevalent, and important activities of a faculty member. This 
continual exercise of intellectual judgment is the major responsibility of 
a faculty member. This is the outlook of a faculty member. 

Teaching or giving a lecture are activities which involve independence 
and interaction. Some settings such as giving a formal lecture are almost 
as solitary as is the preparation of it in one’s study. Teaching, on the other 
hand, has an unusual combination of independence and interaction. In 
most instances a faculty member conceives of and designs the course 
largely independently. Once the class begins, the interaction with students 
influences the shape of the course as it unfolds. Sometimes courses also 
brings interaction with one’s colleagues over how the course will fit into 
the department’s other offerings or degree programs. Also there can be 
jointly taught courses which occasion considerable interaction among the 
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faculty as they design and give the course. Insights or questions that are 
generated in class sessions are subjects not only of the scholar’s further 
independent thought but also of discussion with one’s colleagues. 

The life of a faculty member, already complex because of the mix 
of independence and interaction within the institution where he has an 
appointment, is made more complex with other affiliations of his profes- 
sional life. A great variety of affiliations with one’s intellectual subject 
of study, often referred to as one’s discipline (e.g., economics, chemistry, 
philosophy), are another source of focus of a faculty member. The 
discipline refers to a conceptual ‘‘territory,’’ but often there are also af- 
filiations and thus associated identities that arise from one’s intellectual 
work. 

The activities pursued include membership in academic associations 
which connect one to a network of others who choose a similiar affilia- 
tion. The associations hold conferences which its members attend and 
at which they often present papers. Often the associations publish jour- 
nals for which a faculty member may prepare a paper or serve on the 
editorial board soliciting and reviewing manuscripts of other colleagues. 
One’s disciplinary identity also involves one in symposia sponsored by 
other universities, or governments, or foundations. 

These are only some examples of activities undertaken outside one’s 
college or university. Some of these activities are solitary. Some are occa- 
sions for a wide variety of kinds of interactions, correspondence, lectures 
and symposia of short duration, or committee work that can iast a few 
months or several years. As with the solitary work, the time and impor- 
tance a faculty member gives to these activities associated with one’s 
discipline is extremely varied both among faculty and in any one in- 
dividual’s experience. 

Although focus on collective activities of faculty will be emphasized 
in the following part of this section, it is important to mention depart- 
ments and committees of the institution in this picture from the vantage 
point of individual faculty. Participation in collectivities of the institu- 
tion often provides another forum for exploring, articulating, or testing 
one’s individual intellectual concerns. In addition, through groups of in- 
dividual faculty meeting repeatedly for discussion of academic activities 
of the institution, the individuals’ participation in collectivities of the in- 
stitution is important to make the collection of scholars a community. 


2. ‘Inner Order’’ for Faculty Individually 


From the pictures just sketched, one can see important aspects of the 
‘“‘inner order’’ of academic institutions which give shape and meaning 
to the activities of faculty. Four of these are concentrated study, synergy 
of activities, freedom and independence of thought and activity, and foster- 
ing excellence and discerning intellectual quality. 

Since intellectual reflection is the basis of a faculty member’s activities, 
there is a need for sustained concentration. Intellectual study necessarily 
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involves extensive reading to collect information, to gain familiarity with 
the work of others who have thought about similar questions, to explore 
what insights one might gain from those who appear to have different 
interests and hypotheses, to learn of the complexities and assumptions 
held by others in different times. Such reading is part of the continual 
work of any scholar. Designing a course or writing an article or a book 
also requires sustained concentration as one sorts out what subjects should 
be included, how they are best presented, and what ideas of others should 
be discussed. Careful reading and expression, whether in the language 
of words or other notation, require sustained attention in order to yield 
understanding and insight. Typical patterns of academic life, including 
time for solitary reading and reflection as well as the great variety of for- 
mal and informal intellectual discussion both within and outside the 
academic institution, are patterns which enable and encourage 
concentration. 

Patterns of activities have evolved in academic institutions to minimize 
the conflict between the multiple demands of scholars in institutions and 
a faculty member’s concentration. Faculty are called on to participate with 
others in various collective activities within the college or university for 
curriculum planning, admission of students, faculty appointments, finan- 
cial aid, ad hoc university committees. Faculty are involved because these 
decisions determine the quality and shape of the academic life of the in- 
stitution. These activities are most effective if they enhance the synergy 
of the various teaching and academic service activities with the intellec- 
tual substance of the work of the scholar. As discussed below, aiming 
for synergy is important not only to the individual but also to the 
institution. 

In addition to the sustained concentration and synergy of various ac- 
tivities of faculty, freedom is an important aspect of the ‘‘inner order’ 
of academic institutions. Freedom can be seen in independence empha- 
sized in the description above. Noted there were patterns of activity and 
perception which gave the individual a great deal of responsibility for 
defining the particular shape his own professional life (teaching, research, 
involvement in extra-institutional activities of the discipline). Noted too 
were independence in the individual’s responsibility and freedom to define 
what he teaches or what he pursues as research. Tenure is another pattern 
which reenforces the importance of freedom to decide on what to reflect 
as well as the substance of the reflection. 

Another source of freedom comes from the complexity in the institu- 
tional affiliations and the continuing variability of each individual’s ac- 
tivity. It has been said that competition among institutions for identity 
gives an individual a surprising amount of freedom.’? For faculty, the 
flexibility to vary one’s vantage point, which one can do by moving among 





12 J. WHITE, THE LEGAL IMAGINATION 301 (1973). 








1985] ACADEMIC INSTITUTIONS 9 


different groups of colleagues who have different interests, knowledge, 
and perceptions of oneself and one’s work, is a source of freedom which 
enhances creativity and rigor of the faculty member’s work in teaching 
and writing. 

In addition to affording individuals concentrated study, to fostering 
as much congruence as possible between individual scholarship and the 
academic services of academic institutions, and confirming individual in- 
dependence and freedom of thought, the most important but elusive aspect 
of ‘‘inner order’ is fostering excellence and discerning intellectual qual- 
ity. Making distinctions among intellectual reflections is one of the most 
important aspects of the ‘‘inner order’’ of academic institutions. 

Learning is not just a matter of getting the facts right; it is a search 
for truth.13 In this search for truth, although the ethos of learning insists 
on the freedom to think whatever about whatever the scholar wants, not 
all questions and reflections are of uniform value. The occasions when 
faculty are responsible for evaluating intellectual work are innumerable. 
Obviously, faculty face many such occasions in teaching, including <liscus- 
sions in every class, in grading papers, courses and examinations and 
in almost every instance of reading. There are many more instances 
discussed in the section on collective activities. The practice of and respon- 
sibility for making judgments of intellectual quality is the most pervasive 
element of the ‘‘inner order’’ of academic institutions. 


B. Collective Activity of Faculty 


All institutions have patterns of collective activity. For academic insti- 
tutions the collective activities are valuable in bringing cohesion and 
coherence to the institutions. Collective activities play an important part 
in the difficult efforts of discerning excellence and making qualitative 
judgments about reflections and questions of individuals. But before any 
more general comments, we first look at a description of some aspects 
of collective activity in academic institutions. 


1. Pictures of Collective Activity of Faculty 


Much of the activity and identity of a faculty member is in some group 
or institutional context. While it is not possible to describe all such in- 
stances comprehensively, three can be addressed briefly—department, 
faculty, university. As shall be seen, the existence of those collectivities 
and an individual’s identification with them is elusive of definition or 
stable identification. Furthermore, there are important ways in which these 
three collectivities are linked to each other. 

a. The Department. What is a department? Every faculty member has 





13. E. SHILS, supra note 11, at 3, 41-45. 
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an academic appointment in the college or university as professor, associate 
professor and the like. Each faculty member is usually characterized as 
professor of some specific subject, such as history or chemistry. History 
or chemistry refers to the discipline which describes the faculty member’s 
research and teaching, and those disciplinary labels also refer to depart- 
ments within the particular academic institutions. In this context.a depart- 
ment is an administrative unit within the larger organization of a univer- 
sity or college. 

What makes it an identifiable unit varies among institutions. 
Sometimes a department defines a separate budget center; in some in- 
stitutions a department is a financial entity for expenditures alone, in other 
instances, much rarer, it is a financial unit for delineating income as well. 
These variations are not insignificant for they reflect how the institution 
conceives of itself. When income and expenditures are tallied by unit, 
the concept of the unit is usually ‘‘each tub on its own bottom.’’ More 
prevalent practice is for academic institutions not to conceive of depart- 
ments as income-gathering units because the enterprise wants to let 
academic choices—such as course enrollment—depend on other than 
financial considerations. In addition to being a financial unit to some ex- 
tent, often a department is also a means of demarcating space and the 
management of support staff. 

The most distinctive role of departments, however, is in being the 
locus of academic decisions. Courses are offered through departments. 
Degree programs and requirements are designed by departments; suc- 
cessful completion of degree programs is determined by departments. 
Recommendations for faculty appointment and promotion originate from 
departments; faculty are appointed in departments. 

All these decisions are arrived at through extensive and recurrent 
discussion by faculty of the department. While each discussion takes place 
for some immediate purpose such as approving a course, adding a require- 
ment to a degree program or recommending that a particular candidate 
be appointed, each discussion has a broader influence on the scope of 
the intellectual discipline and the department’s relationship with other 
academic units of the institution. 

For example, department discussions on an academic appointment 
are occasions in which the faculty of a department considers and recom- 
mits itself to an understanding of the scope of the discipline. On such 
occasions the faculty must consider the scope of the candidate’s academic 
work and interests as they relate to the academic work and interest of 
other current members of the department and to the department’s con- 
ception of degree programs. Faculty must think about the direction the 
discipline should take or is likely to take in the future. Consequently, these 
discussions are important not only for the strength and vitality and shape 
of a particular department, but also they can have effects reaching beyond 


the particular institution to influence the development and depth of a 
discipline. 
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The department must consider the rest of the university when it con- 
siders appointments. To gain acceptance of their recommendation by 
academic officers responsible at other levels in the university, the depart- 
ment has to be able to make a case that the recommendation would bring 
a valuable addition to the academic institution. From another vantage point 
the attractiveness of the offer of appointment to a prospective new faculty 
member is dependent not only upon the intellectual quality and interest 
of the specific faculty of the department but also on the intellectual in- 
terest and quality of other faculty in the university or college as well as 
on the existence of current interaction with faculty in other departments 
and the general proclivity and practice of forging such relationships. 

A department’s focus on its university context also arises as a depart- 
ment considers its responsibilities and commitments to the institution’s 
curriculum. For example, almost all departments, even in universities, 
have some responsibility for contributing to the teaching of 
undergraduates, and faculty from various disciplines must work together 
to design coherent undergraduate curricula. Whether department faculty 
take part by teaching courses required of all students through a general 
education requirement or in teaching the department’s introductory 
courses, or in offering courses to students in related fields because they 
provide ‘‘tools’’ needed in other work (e.g. statistics, mathematics, foreign 
languages), the faculty in discussion in departmental committees are 
brought to focus on their interconnections with other academic units of 
the university or college. 

In all these instances the department’s consideration of people, par- 
ticular courses, and degree requirements is a continuation of discussion 
about much more general conceptions of patterns of intellectual explora- 
tion and standards of intellectual quality. As the locus of academic activ- 
ity and decisions, the department is the main entity in which faculty main- 
tain both individual and collective activity and identity. For faculty, and 
thus for the academic institution, the balance between solitary work and 
collective activities is a creative but very delicate balance. 

In most instances an individual faculty member designs and teaches 
a course. But the practice of presenting the course outline to one’s col- 
leagues draws on the benefits of the collectivity. The department, as a 
forum in which a faculty member must describe the shape of the course 
and a reason why it is a valuable addition, invokes the discipline of ex- 
position which brings clarity. Further, proposing a new course allows in- 
dividuals to present their ideas, which have been independently conceived, 
of what they think is important inquiry for the discipline. Consideration 
by the department is a way the collective assimilates and affects the in- 
dividual’s perception of the scope of intellectual inquiry. 

Considerations of degree requirements are other occasions on which 
individual perceptions coalesce in a collective understanding. Whereas 
in course proposals the initiating and shape of the conception depends 
principally upon the individual, in degree requirements the integrity of 
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the conception is principally the collective’s since degrees necessarily 
describe or represent the same ‘‘boundaries’’ that are represented by the 
collective unit. There is often disagreement among individuals about what 
knowledge and methods or what sequence of study is essential. But because 
there is more consensus that degree programs should have some struc- 
ture than there is about the particular structure, the collective must make 
some creative decisions not just indicate approval or rejection of a series 
of proposed components. 

Consideration of appointments in which the focus is on another per- 
son (who, unlike a degree program or a course, is not a creature of either 
the collective or the individuals who comprise it) serves to lessen or dif- 
fuse attention on the dichotomy between individual and collective. This 
effect will be explored in greater depth later in this section. 

b. The Faculty. Another entity for which identity and description are 
elusive is the ‘‘faculty.’’ In one sense that phrase refers to the people and 
activities described in the previous section on departments. Sometimes 
it refers to the whole faculty of an academic institution. As such an 
institution-wide conception, the term ‘‘faculty’’ refers to that set of people 
who have faculty appointments at the institution. When used to refer to 
decisions or activities, it refers to a wide range of activities, including 
those of individual faculty, which normally do not involve any other fac- 
ulty (those described above as solitary activities, e.g. teaching a course, 
grading an examination) as well as the activities of individual faculty in 
collective settings. Additionally, ‘‘faculty’’ generally refers to the activities 
of faculty acting in institution-wide committees. Each school has different 
forms, but there is usually some form of faculty council. The range of 
subjects discussed and decisions made in that organization vary greatly. 
For example, such an entity might address whether the institution should 
begin to grant a new degree or a new degree program that spans several 
smaller academic units. Such a group might also prescribe institution- 
wide academic requirements expected as a minimum for all units. Such 
a group may also address non-academic issues. 

c. The Institution. Even more elusive of definition is the concept 
of ‘‘institution.’’ Individuals within the institution and those outside who 
‘“‘know”’ it conceive of ‘‘institution’’ in many varied contexts. 

Virtually all non-academic employees of academic institutions (as in 
other institutions) are acting ‘‘for the institution’’ when they have any 
interactions with people or institutions outside the university or college 
in the course of their jobs. For activities within the institution they act 
‘for the institution’’ if they are the final authority on some matter. Fur- 
ther, the ‘‘institution’’ is responsible ‘‘for’’ the acts of these people even 
if they are not making the final decision. 

What is the meaning of ‘‘institution’’ in connection with students? 
Obviously a perception of some institutional character and quality is part 
of the reason a student chooses one institution rather than another. Also, 
for the student, academic program and requirements for residence and 
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examination are another sense of ‘‘institution.’’ There are also rules of 
behavior both academic and non-academic that are manifestations of the 
‘‘institution’s’’ existence for students. 

As seen in the description of faculty acting as individuals or in col- 
lectivities, the concept of ‘‘institution’’ for faculty is exceedingly com- 
plex. A faculty member has an appointment in an ‘‘institution,’’ depart- 
ments are organizational units of an ‘‘institution,’’ course and degree pro- 
grams which faculty design and present are ‘‘offered’’ by the ‘‘institution’’ 
degrees are conferred by the ‘‘institution’’ after the faculty has confirmed 
successful completion of requirements. 

In addition to identity in the lives of those who have formal affilia- 
tions, the ‘‘institution’’ is a concept with meaning for the public at large. 
The image of the ‘‘institution’’ is an amalgam of history, rhetoric, in- 
dividuals inadvertently identified as ‘‘representatives,’’ and perceived in- 
teraction with other institutions in the context important to the observer. 

From all these vantage points, especially for those who work in these 
institutions, the idea of the ‘‘institution’’ subtly but powerfully influences 
individual action. How daily work is done, styles of personal interaction, 
and how problems are solved are all influenced by the participants’ con- 
ception of what behavior is appropriate in that particular institution. For 
each institution those individual conceptions are strikingly homogeneous. 

In addition to influencing the manner in which work is done, a con- 


cept of the ‘‘institution’’ also influences the substance of decisions. By 
including a consideration of ‘‘what’s best for the ‘institution’ ’’ in their 
deliberations, individual actors within the institution generate, sustain 
and give coherence to a remarkably stable entity, an‘‘institution.’’ 


2. Inner Order for Collective Activity of Faculty 


a. The Department. The collective activity of faculty, especially ac- 
tivity in departments, also manifests aspects of the ‘‘inner order’ discussed 
above in the section on individual faculty activity, particularly those of 
synergy of the work of individual faculty with the necessary institutional 
process as well as fostering excellence. In some ways even the more in- 
dividualistic aims of concentration and freedom are incorporated in the 
patterns of activity and perception of collective activity. 

The preceding description pointed to many aspects of the collective 
activity for appointment which intertwine the intellectual activities of in- 
dividual faculty with the necessary institutional processes—the example 
of hiring was highlighted, but there are similar dynamics in the faculty 
involvement in admission, awarding of financial aid, and, obviously, ac- 
tivities related to curriculum. Faculty participation in ad hoc or standing 
committees in areas of the institution outside the department are further 
examples of this intertwining whether or not the subjects of the commit- 
tee are exclusively academic. Faculty participation in institution-wide 
groups involved with such issues as the library, computer resources, and 
use of animals in research, for example, brings the sensitivities of scholars 
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to bear on these and other components of academic institutions. 

Academic institutions use committees for so many institutional ac- 
tivities because of the belief that discussion among individuals with dif- 
ferent points of view is the most effective and responsible way to search 
for solutions and to build understanding and acceptance of decisions. 
Faculty are included on committees which concern not only academic 
matters alone but almost any aspect of academic institutions to help in- 
sure that all the institutional activities serve education. 

Concentrated study as well as independence and freedom of thought 
are important aspects of the ‘‘inner order’’ of academic institutions. Those 
values emphasize the more individualistic aspects of faculty members’ 
lives. The collective activities of faculty create some tension with the more 
solitary aspects of faculty life, but the two are not completely contradic- 
tory. Much of the discussion in departments focuses on intellectual ques- 
tions; this is true of discussion of curriculum and appointments. Individual 
faculty find in those discussions much congruence with the subjects of 
their more solitary pursuits of research and teaching. 

The more similarity there is between the subjects of discussions in 
departments with one’s own work, the more amenable faculty are to par- 
ticipation in the tasks of the collective. The closer the congruence, the 
more seriously faculty engage in the collective discussion, and, conse- 
quently, the more the decisions resulting from those discussions are 
substantially academic decisions. Discussions in groups of academic mat- 
ters which are broader than the work of individual faculty also bring a 
measure of coherence to the institution which would be difficult, if not 
impossible, to create otherwise. Curriculum makes no sense if human 
minds have not conceived of the shape of the amalgam. Individuals can- 
not become integrated into an institution if colleagues do not comprehend 
intellectual interconnections of the newcomers with others at the 
institution. 

In each academic institution the balance between faculty involvement 
in collective activities and solitary work is delicate. That balance is com- 
plicated because there is a wide range of collective activities including 
those we have discussed (such as hiring, admissions, financial aid awards) 


and those which are more exclusively academic collaboration (including © 


curriculum design) as well as informal discussions among colleagues on 
subjects of research. Faculty sometimes perceive that time in meetings 
means less time for study. But time is the only sense in which these aspects 
are mutually exclusive. The substance of a great many of these collective 
activities, even those making academic institutional decisions, is a con- 
tinuation of each individual scholar’s intellectual reflection. Since one 
brings one’s own opinions about what aspects of intellectual discussion 
are serious and which are trivial, and one exercises judgment based on 
one’s knowledge, participation is in many instances yet another occasion 
for exercising one’s freedom of reflection. 
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Many of these collective activities are most important for determin- 
ing how the institution, through its individual members, exercises, tests, 
and validates the most difficult but most necessary activity of trying to 
discern intellectual quality. Departmental discussions by a finite stable 
group in circumstances of confidentiality are one major example of an 
institutional pattern developed to execute this responsibility. 


Discussion is perhaps the most distinctive and prevalent attribute of 
academic institutions. People have found that articulating an idea helps 
clarify it. Also articulating thoughts enhances communication between 
and among people. From thoughts spoken aloud listeners get clues to the 
speaker’s points of emphasis, misunderstanding and inquiry so that fur- 
ther exchange may be fruitful to the participants. Articulating one’s 
judgments not only brings clarity to the speaker but also displays the ex- 
tent of clarity to the listeners. Discussion provides exchange of ideas which 
increases understanding of the individual participants. 

Increased understanding could ke said to be an aim of almost any 
discussion. But additional aspects of discussion among faculty in depart- 
ments on appointment decisions are noteworthy. The discussion takes 
place among people who already have considerable specialized knowledge 
of scholarship related in some way to the work of the candidate being 
reviewed. The participants also have had a long course of conversations 
and discussion among themselves in a variety of contexts on similar sub- 
jects. In that course of discussions one has made assessments of the in- 
tellectual quality and breadth of each of the colleagues from whom one 
learns in particular discussions. So increased understanding comes in any 
particular appointment discussion through a broadening of one’s own focus 
on the work of the candidate which one brings to such meetings, the 
refinements that arise from the interplay of different levels of familiarity 
with the field of the candidate’s work, and the blend of colleagues’ com- 
ments weighted by one’s assessment of colleagues’ judgment. 

But the task at hand is not merely further understanding; it is rather 
to come to a decision on a matter primarily based on discernment of in- 
tellectual quality. At some point and in some manner the group makes 
a decision. It is through this process of discussion that the group is more 
than the sum of its parts; the decision is not just the votes. The insistence 
on a decision brings a special dynamic to that group of individuals. 

The need for a decision gives a shape to the exchange of ideas which 
often includes a broadening of focus, interplay of familiarity with the in- 
tellectual field, expression and recognition of individuality and exercise 
of independence. Necessarily, a group deliberation consists of divergent 
views, but a decision has to be made at some point. The reach for consen- 
sus or acceptance of the group decision are the ways individuals accom- 
modate to participation in a group. 

A sense of closure helps all participants, including those in the group 
as well as the candidate. For the participants, coming to a decision by 
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discussion, not just through a vote, makes possible the forging of a deci- 
sion by the group. The reach for consensus in a discussion often means 
the participants forget what position they held in the discussion and vote. 
One of the reasons for confidentiality of those discussions is that closure 
in an accepted decision by the group is important for the candidate. Silence 
on the divergent views and a decision forged by faculty is especially helpful 
to launch the successful candidate into participation in the group. A single 
decision provides certainty of closure for the unsuccessful candidate. 

Confidentiality is also.a mechanism for maintaining the many while 
acting as one. Discussion allows for vociferous and widely varying opin- 
ion and yet individual articulation done to and in the group that will 
emerge with a decision. Such discussion in a confidential setting fosters 
individualism while not destroying the group. 

The relatively stable group membership provides some continuity 
which is valuable partly because the concept of standard in intellectual 
judgments is necessarily so elusive of articulation and partly because, as 
said above, the department, including new members, defines intellectual 
disciplines to some inevitable extent. 

Departmental discussions of appointments were chosen as the example 
of collective discussion because they are so important to academic institu- 
tions and so little understood. There seems to be widespread popular 
perception that the reasons faculty appointment decisions are made by 
discussion by a finite, stable group in circumstances of confidentiality 
are sinister and/or trivial. In fact, the processes for making these deci- 
sions and the decisions themselves actually determine what a particular 
academic institution is. The patterns arise from the purposes of colleges 
and universities and the responsibilities that must be undertaken in fur- 
therance of those purposes. Faculty must be appointed and promoted. In- 
tellectual quality and the capacity for its expression as well as the capac- 
ity to integrate into an existing evolving academic community must be 
the basis for these decisions. Academic institutions had to devise ways 
to choose the people whose talents are best suited to sustaining and 
developing the aims and purposes of academic institutions. They did so 
by having their own faculty make the decisions, not only because these 
people have appropriate knowledge for discernment of intellectual qual- 
ity, but also because calling on its own faculty in groups is one of the 
most essential ways to make an academic institution an entity. Without 
vital substantive collective activity which engages not only the presence, 
but also the minds of individual faculty, there would be no cohesion of 
the faculty into an institution. 

b. The Faculty. Although the discussion has focused on departmental 
activities in the description of collective activity, it has also mentioned 
the collective entities of ‘‘faculty’’ and ‘‘institution.’’ The existence of 
faculty councils and discussion in the councils are important for the 
coherence and cohesion of an academic institution. 
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These councils can be a cohesive influence even though all faculty 
do not participate in the meetings. Membership, alone, in a university- 
wide or college-wide entity makes all faculty equal members of that col- 
lectivity. All faculty receive extensive formal reports on the activities of 
the meetings and often they elect the participants. Even though elected, 
faculty who participate in the meetings do not act as representatives of 
other faculty or of academic units but as citizens from different disciplinary 
vantage points. Councils usually review policies and programs that will 
affect the faculty of all departments or of several academic units; they 
usually do not review individual appointments or courses. Announcements 
at the council meetings of policies, programs, and events of broad per- 
tinence, serve to make them known to all faculty; discussion serves to 
make those substantial and new activities and dilemmas those of the en- 
tire faculty, not just of the president, the administrators, or the faculty 
counselors. Meetings of the councils are occasions to make explicit values 
of the academic community which are enhanced or threatened by these 
important events and dilemmas. Both this exchange of information and 
collective affirmation of academic values have important cohesive in- 
fluences on the institution. 

c. The Institution. The concept of ‘‘institution’’ is really comprised 
of collective activities and the actions of individuals. One manifestation 
of ‘‘institution’’ appears in the interrelations among collective activities 
and individual activities for final decision and action. 

In appointment decisions, for example, in most institutions where 
there is a practice of collective decision in the department, the depart- 
ment’s positive recommendation is virtually essential to a successful ap- 
pointment. The successive reviews by academic officers are another ef- 
fort to strengthen the difficult process of discerning excellence. The series 
of reviewers look to see that normal procedures were followed. The pro- 
spect of having one’s articulated justification of the recommendation 
reviewed serves as discipline for the proposer. Each successive reviewer 
(except the last) becomes a proposer. Each proposer must formulate the 
basis for a recommendation. Each time the reviewer-turned-proposer must 
make his or her own statement. That discipline of restatement serves to 
make the thought one’s own. To do that one must understand what one 
has said and stand behind it as a result of independent exercise of judg- 
ment. The discipline of articulation is a responsibility that is a hallmark 
of academic institutions. 

Further, academic institutions build in several levels of review of 
departmental appointment recommendations. If these are engaged in con- 
scientiously, a succession of people both evaluate that part of the record 
which is written and must articulate a judgment for the next reviewers. 
These people review both the procedures followed and the substance of 
the recommendation. These people, especially the most senior ones, have 
ultimate responsibility for allocating the scarce resources of the institu- 
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tion and for them there is very strong incentive to use those resources 
to strengthen the academic quality of the institution. 

The people engaged in these reviews in academic institutions are 
largely faculty. Clearly, sophistication about the subject matter of a 
scholar’s work is important. This is one of the reasons that such weight 
is given to the review conducted in the department, including delibera- 
tion of scholars within and letters from scholars outside the institution. 
Others who review the recommendation in the institution are usually 
themselves scholars, though often in different disciplines. The sophistica- 
tion another scholar brings when reviewing as dean or provost is an ap- 
preciation for ‘‘hearing’’ colleagues of the candidate comment on how 
well the candidate chooses topics to study, whether the topics represent 
important questions, whether the scholar is intellectually literate, and 
whether there is evidence that a scholar can continue to grow. All of this 
is a way of discerning quality. 

How patterns of review of appointment lead to final action is only 
one form of activity by the ‘‘institution.’’ Patterns of appointment review 
have been chosen for focus here because discernment of intellectual quality 
is one of the most important aspects of academic institutions. Faculty 
review in departments is the primary forum of exercise of discernment. 
How that individual and collective faculty activity is brought to a conclu- 
sion is what has been shown here. 


C. Students. 


Students are discussed last and most briefly because they are the par- 
ticipants in academic institutions who are most familiar to so many 
American adults who either have been students and/or who have follow- 
ed the experiences of close relatives who have been students. Students 
could be understood from the vantage points of many people: parent, 
friend, taxpayer, neighbor of student, neighbor of college, or the student 
himself or herself. Since the main concern is to find the ‘‘inner order’ 
of academic institutions, the vantage point of the participants, the stu- 
dent’s self-perception, is primary. The student’s self-perception is also 
important because it tempers the extent and kind of engagement he or 
she has in being a student. While concentrating on the student’s percep- 
tion, the perceptions of others shall not be ignored. The perceptions of 
others will be important for the way they affect the student’s 
self-perception. 


1. Pictures of Students 


Like a faculty member, a student is a person, a status, an attitude, 
and a set of somewhat formalized activities. Since a student’s involve- 
ment in academic institutions is temporary, the concept of profession or 
vocation is not part of an identity as a student. 
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The description of a student as a person would follow closely the 
description given for a faculty member. One is a member of many groups 
and communities. Combined with a prevalent student attitude that engage- 
ment in education is both temporary and preparatory for more permanent 
and independent patterns of work and personal life, multiple identities 
bring special dilemmas for students. 

Multiple identities, as has been noted above, foster freedom. Multiple 
affiliations and the freedom to change which of them are emphasized can 
be a creative pluralism for students. Belonging to different institutions 
(and identities) helps one explore what issues are personally important, 
gives different contexts in which to consider why particular issues are 
important, and allows individuals to learn the influence of one’s confreres 
on one’s attitudes. 

Since concentration is a tremendous aid in education, multiple iden- 
tities also can create distractions and confusions which can hinder learn- 
ing. Prevalence of residential colleges, emphasis on full-time enrollment 
and the widespread pattern of a finite but multi-year continual enroll- 
ment are aspects of undergraduate higher education which have developed 
to help the identity of student be the preeminent one for the person enrolled 
in academic institutions. 

Status, attitude, and activities of a student are, in a sense, the same 
things seen from different vantage points. Status most clearly refers to 
the perceptions and expectations people not engaged in academic activities 
ascribe to someone whom they regard as a student. Attitude is a student’s 
self-perception of what it is to be a student. This self-perception is in- 
fluenced by the activities students undertake guided by those inside the 
academic institution, principally faculty, and to some extent, by the 
perceptions of family, neighbors, and others outside the institution. 

Being a student is studying and learning. But that alone is not the 
distinguishing factor of what is a student because studying and learning 
are activities and attitudes engaged in by all people to some extent con- 
tinually throughout their lives. A student here is meant to be someone 
studying and learning while engaged in a formal program occurring at 
an educational institution. 

The formal academic activities of students include attending classes, 
preparing for classes, preparing for and taking examinations in courses, 
writing papers for courses, doing laboratory experiments, preparing for 
and taking general examinations of a discipline, preparing theses, attend- 
ing individual lectures, talking to faculty, talking to other students in- 
cluding those who are more advanced, more junior, as well as classmates. 
These are but some of the many academic activities. Also, there are, of 
course, many so-called extracurricular activities both formal and infor- 
mal. Student attitudes are shaped by fundamental purposes of higher 
education which include gaining knowledge of human activity and the 
universe in which we live, gaining a skill at learning how to learn about 
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something previously unfamiliar, an understanding of different questions 
and concerns many have asked about mankind and its environment, and 
practice in shaping what one learns while one reads, listens, talks, or 
writes. 


2. ‘‘Inner Order’’ for Students 


Aspects of the ‘‘inner order’’ of academic institutions are revealed 
in this picture. Certainly concentrated attention to learning how to read 
and listen to intellectual discussion of any discipline is important for learn- 
ing. Practice in seeing the siiape of ideas gained through a combination 
of guidance (provided by teachers who organize the shape of a course) 
and independence which one practices, for example, in writing examina- 
tions is another valuable element of learning. Outside the formal teaching 
activities there is fruitful pursuit of education in the self-discipline prac- 
tice of reading and listening, using one’s own efforts to ask questions and 
organize the material, and interconnections with other things one knows. 

Learning requires sustained concentration over months of time. This 
implies the importance of single-minded attention. Also implied is some 
degree of protection from other demands and distractions. Many features 
of academic institutions reflect the expectation that students must give 
concentrated attention to their studies and that institutions try to help 
students focus. 

Liberal arts learning also introduces a student to a great deal of new 
knowledge with ideas and propositions which are often unfamiliar and 
even startling. Such learning requires freedom to test one’s ideas out and 
protection from recriminations for being awkward and unskilled and from 
criticism for entertaining these new ideas. 

There is another set of patterns and expectations that guides the rela- 
tionship of students with the other significant participants of academic 
institutions—faculty. The faculty decide what knowledge is to be learned 
and what exercises are the appropriate paths to learning. The evaluation 
of individual student’s progress through these somewhat discrete educa- 
tional exercises is inextricable from the patterns faculty see and set in 
the design of academic programs. These programs are significant for 
students not merely because the sets of courses and examinations in pur- 
suit of a degree are formally organized. Rather, the sequence of the 
academic program is significant because it represents the faculty’s shap- 
ing for the student the patterns and responsibilities of his or her activity. 
That sequence defines both identity and progress as a student. The cur- 
ricular aspects of sequence and progress combine into the faculty’s ex- 
pectation for students of mastery which cannot be declared until after the 
pursuit. 

Unlike faculty whose participation in academic institutions is both 
a commitment to a profession, and therefore a more comprehensive and 
sustained way of life, students arrive rather abruptly at a college or univer- 
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sity. From the beginning, they recognize that being a student is a brief 
commitment, and that it is a commitment to an experience separate from, 
and usually preliminary to, choosing or practicing a vocation. Therefore, 
as a participant, a student is challenged with learning the ‘‘inner order’’ 
from the patterns of activity which provide for concentrated study, freedom 
to explore ideas, and discipline of mastery—patterns which are essential 
to an academic community. 

The next and last section explores how, if at all, the law arises from 
or confirms these aspects of the ‘‘inner order’’ of academic institutions. 


II]. LAW AND THE ‘‘INNER ORDER’’ 


From the fact, then, that a charter of incorporation has been granted, nothing 
can be inferred which changes the character of the institution, or transfers 
to the government any new power over it. The character of civil institutions 
does not grow out of their incorporation, but out of the manner in which 
they are formed, and the objects for which they are created.‘ 


In his opinion for the Dartmouth College case, Chief Justice John 
Marshall reminded us that an institution’s character, really another word 
for ‘‘inner order,’’ does not come from the law. But even though Chief 
Justice Marshall may have been correct in some sense that the law’s for- 
mulation (in his example, incorporation) is not and should not be the 
source of institutional character, the legal descriptions of an institution’s 
activities affect and sometimes alter those activities. Looking at the ex- 
amples of legal formulation about academic institutions in this final sec- 
tion, one must continually ask what is expected in the relationship bet- 
ween the law and social institutions. 

The central question about the relationship between law and institu- 
tions should not be too narrowly drawn. Exploring that relationship is 
really considering what is the source of pattern and meaning in activities 
of associations, institutions, and other enduring collective entities. Both 
von Gierke’5 and Marshall, in the quotations cited in this paper, are call- 
ing attention to the limited impact legal formulation should have and its 
inadequacy in portraying complex dynamic reality. 

Their respective references to the fictional corporate personality and 
incorporation, serve the law’s purposes, in the first, creating a legal en- 
tity to which legal concepts of actions, liabilities, and rights can be at- 
tached, and in the second, a legal recognition of beginning existence. 
Those purposes are limited and leave to other non-legal actors and circum- 
stances seemingly infinite ways of comprehending and describing pattern 
and meaning. When considering the relationship of law and institutions, 





14 Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 638 (1819). 
18 Von Gierke, supra note 2, at 1. 
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one must remember that the law is only one way of comprehending experi- 
ence. As von Gierke and Marshall caution, one should not inadvertently 
inflate the purposes of legal formulation or permit legal formulation to 
displace other ways of understanding. 

As discussed in the previous section, there are important reasons for 
patterns of activity in academic institutions. And the creation and con- 
tinuity of those patterns have been conceived in primarily non-legal terms. 
This section focuses on recent legal formulation of activities in academic 
institutions as they occur in law and lawsuits; it explores the extent to 
which these formulations appear to be congruent with the patterns of the 
‘‘inner order’’ just described. 

Congruence is emphasized because at least one purpose of legal for- 
mulation is that described by Paul Bohannon, referred to above, as the 
“‘reinstitutionalization’’ of custom. Even if the law is not the source for 
creation of patterns of activity, incongruence between the law and pat- 
terns can threaten the continuity of those patterns. 

To be sure, prescribing changes in patterns is often one of the pur- 
poses of legal formulation, especially of legislation. But, such prescrip- 
tions often have been designed with insufficient recognition of, let alone 
regard for, the institutions and individuals they affect. Imaginative ap- 
plication of language of common law causes of action and of the Con- 
stitution to bring circumstances within court jurisdiction has been another 
impetus for increased legal formulation of activities in all institutions in- 
cluding academic institutions. These legal formulations have awesome 
potential for displacing meaning. 

As recourse to law increases, Chief Justice Marshall’s caution about 
seeing legal formulation as reality must be remembered. The challenges 
for lawyers and non-lawyers in academic institutions is to be aware of 
both the limits and effects of legal formulation on academic institutions. 


A. Legal Formulations about the Institution 


A great many of the examples of the law’s involvement with academic 
institutions do not affect the academic activities of these institutions. First, 
there are a great many commercial sales transactions in colleges and univer- 
sities whose manner of performance is guided by commercial codes as 
well as contract and property law. This is true of buying supplies and 
equipment. The prescriptions for setting prices, manner of delivery, in- 
surances as embodied in legal formulations do serve to confirm predic- 
tability and conventions of sharing responsibility that are expected at- 
tributes of economic transactions. These commercial legal formulations 
generally do not affect academic activities. 

When academic institutions construct, acquire, and maintain 
buildings, they acquire responsibilities delineated by safety codes and tort 
law. Rarely, if ever, are these contrary to the academic practices and aims 
of the institutions. If one were to articulate the ‘‘inner order’ of institu- 
tions that pertains to the use of buildings, it would be to see that academic, 
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artistic, business, or social athletic activities, can proceed with proper 
focus in the buildings that are safe, clean, with space appropriate to the 
intended use, mechanically equipped with light, heat, and ventilation 
which functions properly without danger or noise. The laws and regula- 
tions pertaining to buildings seem largely te confirm these essential needs. 
At times such laws and ordinances provide excessive detail which goes 
beyond the assurance of health and safety, but such details rarely con- 
travene order of academic aspects of these institutions. 

The modern meaning and application of the concept of in loco parentis 
is another, more significant, example of incongruence between the 
language of the law and accepted practices in the non-academic life of 
colleges and universities. Students have come to expect a great deal of 
freedom in the residential and extracurricular aspects of college life and 
yet when some harm results, lawyers on behalf of these same students 
often invoke legal prescriptions of colleges’ and universities’ respon- 
sibilities which were standard expectations about supervision over twenty 
years ago. New understandings must be developed among students, 
academic institutions, and parents. One hopes that patterns of the ‘‘inner 
order’’ of nonacademic life can be perceived in the terms they are lived— 
complex interactions both changing and stable in which individuals ex- 
pand horizons and experience through learning, play, and just everyday 
living—rather than reducing college life to legal abstractions of relation- 
ships portrayed only as rights and responsibilities. 

Laws and ordinances requiring access for the handicapped are a 
specific example of detailed legislative prescriptions. The substance of 
such legal requirements for physical access does not appear to contradict 
the academic ‘‘inner order’’ of academic institutions. The method and 
time of compliance prescribed in these laws present the main difficulty 
for academic institutions. 

Those laws which provide that programs rather than each building 
be accessible seem to provide the most expeditious implementation of the 
heart of such laws because they insure access for specific individuals to 
educational programs. Since resources available for academic activities 
are limited, any increased demand on the available resources can have 
a significant effect on the academic programs of colleges and universities. 
Even making programs accessible may be very expensive but providing 
access and thereby opportunity and choice to physically handicapped in- 
dividuals is an important undertaking. Surely the accommodations should 
not substantially change the educational experience, but requiring that 
each building be accessible can be seen as an excessive prescription of 
how academic resources are to be employed. 

The difficulties which would be posed by required accommodations 
for mental handicaps are clearly more severe. Concentrated study and ex- 
ercise of judgment and discernment are the essence of learning in col- 
leges and universities. One can conceive of many other forms of mental 
activity, and even of learning, that are valuable and widely practiced which 
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are different from the independent intellectual work of students and faculty 
in colleges and universities. For the law to redefine what learning should 
go on in colleges and universities and to remove the expectation that 
students be independent thinkers would fundamentally alter the ‘‘inner 
order’ of academic institutions. 

Focusing on another area of the law, do bankruptcy laws reinstitu- 
tionalize values held by institutions? Unless the interest of institutions 
is framed as enabling individuals to reemerge from financial difficulty 
to be able to partake of further goods and services in the future, it would 
uot seem to be in the interest of any particular institutions if debts owed 
them were officially abrogated. 

Academic institutions appear to share with many other institutions 
_ acommon dissatisfaction with bankrutpcy legislation and adjudication. 
These dissatisfactions focus on tensions between individuals and institu- 
tions and on the role the government plays in those relations. Academic 
institutions have seen students successfully complete academic programs 
in professional schools (with substantial loan assistance from the govern- 
ment and/or the institution) only to become financially over-extended on- 
ly a year or so after graduation, to declare bankruptcy and to be absolved 
from obligations to repay those loans. Since the legal consequences occur 
after graduation and have no connection with the quality of intellectual 
performance in the institutions, the legal formulations surrounding 
bankruptcy disputes do not threaten the ‘‘inner order’’ of the institution’s 
academic activities. There is, however, a sense that recent professional 
school graduates are being protected for a lack of prudence and caution 
that was not intended in the early conception of bankruptcy. It appears 
that bankruptcies are instances in which individuals receive protection 
and benefits through law at the expense of institutions. 

There are some aspects of the law’s involvement with academic in- 
stitutions where the legal formulations seem only to confirm the institu- 
tions’ custom and practices as academic institutions. The clearest example 
of this is non-profit, tax-exempt status. 

Internal Revenue Code 501(c)(3) attempts most broadly to take account 
of some special! characteristics of colleges and universities in the declara- 
tion that they are non-profit institutions and not subject to income tax. 
To be so characterized, an institution must be formally organized and have 
as its stated and demonstrated purposes educational, religious or other 
defined charitable activities. This legal formulation of academic institu- 
tions does not in and of itself delineate, reconfirm, or proscribe particular 
activities. 

A more complicated dynamic surrounds the tax questions of 
‘unrelated business income.’’1* This formulation of tax law does influence 
activities of academic institutions. If there is going to be a provision for 





16 T.R.C. § 501(b) (1982). 
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tax-exempt status, then there is necessarily some boundary. Either an in- 
stitution’s activities and aims change so drastically that the institution 
loses its tax-exempt status or some income-producing segments of the in- 
stitution are not accorded tax-exempt status. Some activities—such as run- 
ning a spaghetti company—are clearly not part of the academic programs 
and are unrelated business, but there are many close questions. One would 
hope that academic instiutitons that contemplate undertaking new ac- 
tivities and those that adjudicate unrelated business income questions 
would consider how the activities implement and conform to the ‘‘inner 
order,’’ as it is emerging here. 


B. Legal Formulations about Students 


In the earlier section on students, patterns were identified in academic 
institutions which serve to help students enter the world of being a stu-. 
dent and comprehend the essential patterns and aims which enable one 
to benefit most from being a student. One set of aims and activities is 
concentrated attention to learning. Legal formulation of employment has 
the potential for creating confusion about what it is to be a student and 
conflict with the effort to provide for concentrated attention to learning. 

Examples of this include definitions in legislative schemes. In some 
tax provisions an individual student’s affiliation with an academic institu- 
tion is significant for the treatment of income earned as an employee at 
an academic institution. The federal tax code prescribes that when an 
employee is a student, the employer and employee are not required to 
pay social security taxes on the wages that academic institutions pay that 
student.” 

In that instance, a student is defined as one enrolled and regularly 
attending classes in the employer’s college or university. This simple 
definition does not attempt to capture the complexity of being a student. 
So, in a sense, it does not reinstitutionalize the pattern of activities, percep- 
tions and aims that is a student. But neither does that simplification negate 
the complexity. In this application one remains both an employee and 
a student. This requires no change in one’s self-conception as a student. 
The only effect of the existence of the employee status is that by being 
simultaneously a student one has an exemption from social security taxes. 
Similarly, if students can show they will not earn more than a certain 
amount, students will be exempt from withholding taxes.1* By having a 
lower paycheck, it appears to be to the financial benefit of the student 
that the identity of the student—even though a simplified one—is 
predominant. 
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But there can be situations when interests and identities are conflict- 
ing. The litigation at Marist*® and Regis colleges?° over whether student 
resident advisors were employees under the Fair Labor Standards Act pro- 
vides an example of how asking questions of what is a student for legal 
purposes can contradict the perception of students as a creative amalgam, 
creative in the service of education. The legal question in those cases was 
whether the resident advisors were employees under the Act; if they were, 
then they were subject to minimum wage provisions. 

This question presents many of the problems touched on in the above 
discussion of students—the interplay of multiple identities and the 
significance of alternative perspectives. Perhaps if examined by the col- 
leges and by the students with the assumption that educational purposes 
should be the preeminent concern for education, the analysis of the status 
of resident advisors goes something like this: the colleges and students 
hope students can give as much of their time and attention as possible 
to being students. The practical aspects of achieving this end are related 
to how much time students can spend on campus, how the activities of 
students on campus can be as substantively a part of education as poss- 
ible, and how the college can help students pay for their education. Col- 
leges commonly link provisions of financial aid to students’ performance 
of some service in college activities precisely to enable the fullest poss- 
ible engagement of students in education. 

The decisions in the two cases, though the facts were similar, were 
diametrically opposed. In the Marist case the court said resident advisors 
were employees; in Regis the court said resident advisors were not 
employees. So it is difficult to say whether the law has reinstitutionalized 
the custom of the academic institution. 

Both courts said that they were looking at the totality of 
circumstances.?1 The Marist court declared the students employees because 
the court saw that the work of resident advisors primarily benefitted the 
college.?2 Considering apparently similar jobs, selection procedures and 
remuneration, the Regis court recognized benefit to the college but declared 
that such benefit did not ‘‘override the educational benefits of the pro- 
gram and is not dispositive of the ‘employee’ issues.’’23 The Regis court 
went on to say that replacing student resident advisors with non-student 
resident advisors was not ‘‘a reasonable alternative’’24 for such an institu- 
tion. This indicates perhaps, that the Regis court was more concerned 
about the economic hardships to the college than the Marist court was. 
It is not clear whether this concern for economic hardship was more im- 





Marshall v. Regis Educ. Corp., 666 F.2d 1324 (10th Cir. 1981). 
Marshall v. Marist College, 82 Lab. Cas. (CCH) 4 33,561 (1977). 
Regis, 666 F.2d at 1327; Marist, 82 Lab. Cas. (CCH) at 4 33,561. 
Marist, 82 Lab. Cas. (CCH) at { 33,561. 

Regis, 666 F.2d at 1327. 

Id. 





1985] ACADEMIC INSTITUTIONS 27 


portant than concern for preserving an educational focus for the student 
resident advisors. 

Another difference between the two cases appears in the other ‘‘aided’’ 
students with whom the courts compared resident advisors. One cannot 
tell from the opinions whether or not the courts selected from among 
similar sets of aided student jobs for comparison. The Marist court com- 
pared resident advisors with law review editors,?5 a clearly academic ac- 
tivity, whereas in Regis the other examples were athletes and certain stu- 
dent government leaders.?¢ It is easier to draw a distinction between the 
educational content of the Marist student jobs than it is among those in 
Regis. 

The differing opinions do not likely reflect different perceptions of 
the ‘‘inner order’’ of academic institutions. They may, however, repre- 
sent a difference among judges in attention given to the ‘‘inner order.”’ 

Not only can the student’s dual identities as a student and an employee 
conflict, but also this legal conflict can incidentally affect the design of 
academic programs. Section 117 of the Internal Revenue Code on Scholar- 
ships and Fellowships is another case in which the law recognizes that 
certian individuals share identities as both students and employees. Unlike 
the social security and withholding situations, this law is willing to treat 
a student as a student only in certain circumstances prescribed in the law, 
namely, only if what a particular individual student does is identical to 
what all students in the institution do. Section 117(b) says certain ser- 
vices, which as employment would normally generate taxable income, 
will not be considered employment (and therefore will not generate tax- 
able income) when the activities of such ‘‘employment’’ are required of 
all students for their degrees. 

This provision conflicts with two aspects of the ‘‘inner order’ dis- 
cussed in the previous section. First, here is an instance where a student 
undertaking remunerated activities in the academic institution which are 
closely related to his academic program may find he is considered an 
employee, and, as such, is subject to tax when he had thought of himself 
as a student. The law has created a conflict of multiple identities by render- 
ing some activities that are natural, appropriate and beneficial to students 
unattractive because of their financial consequences. 

The second aspect of the ‘‘inner order’’ affected here is the tax law’s 
incidental impact on the design of academic programs. As seen above, 
faculty are responsible for designing academic programs, and they do so 
with academic purposes rather than financial purposes in view. The con- 
sequences of tax law designing academic programs can be seen by look- 
ing at the example of teaching. 

In some schools all graduate students serve as teachers. The reasons 
for this may be many: the school may have such large enrollments that 
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it cannot support a faculty large enough to teach all classes; an institution 
may believe that people who are preparing to be teachers can benefit from 
teaching experience; and a desire may exist to help support graduate 
students through payment for services needed at the institution. Other 
schools choose, for a variety of reasons, not to have all graduate students 
teach. Some of the reasons for this include a belief that students should 
be taught by faculty, that graduate students benefit from being able to 
concentrate on their own classwork and preparation in their discipline, 
and that, even though formal teaching opportunities are pedagogically 
valuable, it is not possible to make them available to every student for 
a combination of academic and financial reasons. 

In both instances, the availability of teaching opportunities is perti- 
nent to the educational preparation of graduate students. But under this 
tax code provision, differences in academic choice about who should teach 
students and in capacity to implement those views result in real tax dif- 
ferences: the students in the former institutions have tax exemption for 
their remuneration and the students in the latter may not. 

Unlike the social security and withholding situations, it would be 
a financial hardship to individuals providing services, who are also 
students, to engage in teaching activities which may very well be of con- 
siderable educational benefit for them. The only way the latter institu- 
tions could resolve that dilemma for its students would be to change its 
academic program requirements by requiring teaching of all graduate 
students. The law is not reinstitutionalizing the custom of the institution 
if tax laws serve as the basis or strong influence for the design of academic 
programs. 

Other instances in which the law is having some effect on prescrib- 
ing components of academic programs are those laws which require pro- 
fessionals to be certified in order to work or to receive remuneration from 
government as a third-party payer. The newest areas of such certification 
requirements have appeared in the certification of educational 
psychologists who are graduates of liberal arts disciplines.?’ 

Certification requirements have been spawned by government aid pro- 
grams and government guild protection. Medicare and Medicaid regula- 
tions which determine who may be compensated for providing professional 
health services often specify that providers must be certified professionals. 
In addition, states have enacted into law definitions of professions which 
delineate who can professionally engage in what activities; these profes- 
sional boundaries are often implemented by certification schemes. 

Governmental boards responsible for certification examine the skills 
and qualifications of each professional individually. One increasingly com- 
mon requirement is graduation from an accredited or certified program. 
' Government boards are, therefore, now required to review and ‘‘certify’’ 
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particular academic programs. In this effort the boards often have 
delineated detailed prescriptions about what courses must be elements 
of a certified program. Whether or not the program requirements of a board 
are a reinstitutionalization of the ‘‘inner order’’ depends somewhat on 
the extent of congruence between doctoral work in the discipline of 
psychology and preparing for practice as a psychologist. Certain ambiguity 
must arise from a considerable lack of clarity about what competence is 
being assured and what harm prevented by efforts at certification. All of 
this makes such professionalization schemes particularly complicated ex- 
amples of the law’s relation to academic institutions. 

Previous sections highlighted several facets of the relationship be- 
tween students and teachers. Students enter academic institutions to pur- 
sue an academic program designed by faculty, the mastery of which shall 
be evaluated by faculty. In an article on contract cases?* the review of 
disputes on academic performance of students shows that the courts seem 
to confirm patterns of activities and aims of academic institutions. 

That article reported that courts have been quite consistent in refus- 
ing to recognize that students have contract rights to the awarding of a 
degree or to any similar declaration of academic success.?° A student 
enrolls in an educational program with the hope of completing it suc- 
cessfully. To the extent that the concept of contract describes the rela- 
tionship between teacher and students, it is a confirmation that a teacher 
must exercise his role, independently and with colleagues, in designing 
programs, giving courses, otherwise supervising the student’s work in 
programs and evaluating the performance of the student. The student’s 
responsibility is also necessarily complex and not characterized merely 
by having been enrolled for a period of time and having merely attended 
classes or examinations and completed set assignments. Courts’ refusal 
to undertake independent, substantive judgments of students’ mastery is 
a confirmation of that aspect of the ‘‘inner order’’ of academic 
institutions.3° 

The courts’ usual detachment from entering the processes of evalua- 
tion is neither itself a rule of law nor a practice followed invariably. In 
all institutions there are, of course, occasions in which members act inap- 
propriately. But part of the essence of ‘‘inner order’’ of any institution 
is how the institution deals with, and more important, minimizes and 





28 Jennings, Breach of Contract Suits by Students Against Postsecondary Institutions: 
Can They Succeed?, 7 J. CoLL. & U. L. 191, 204-217 (1980-81). 

29 Id. at 206-17. 

30 A student’s lack of acceptance of the evaluations made by teachers is likely to arise 
from a paradox: to understand why a performance is not superior or successful would re- 
quire being capable of that superior or successful performance. Understanding lack of suc- 
cess is not difficult in memory tests of spelling or vocabulary where one easily recognizes 
what one did not remember, but the paradox probably exists for all exercises in synthesis. 
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corrects such behavior. When considering legal activities regarding such 
inappropriate behavior, the focus should be on whether the activities—in 
language of description and prescription—address that behavior in ways 
that are congruent with the institution’s own way of dealing with those 
improprieties. Some due process cases concerning students will be dis- 
cussed in the next section in conjunction with discussion of the law’s 
involvements with other academic activities. 


C. Legal Formulations about Faculty Individually and Collectively 


The closing set of examples focuses on faculty and major academic 
activities. As for students, so with faculty, multiple identities are a 
challenge for the effective concentration necessary for intellectual work. 
But in other senses, multiple identities are beneficial because they are 
mutually reenforcing; for example, faculty engage in teaching and research 
in combination at all times. 

There have been circumstances where legal formulations have insisted 
on unraveling identities in ways that are contrary to perceived reality 
within academic institutions. For example, in recent years ‘‘effort report- 
ing,’’ as an element of government-sponsored research in academic in- 
stitutions, has been the focus of such controversy. Government programs 
of sponsored research are built on the assumption that the government 
will pay colleges and universities for the costs associated with particular 
research. Obviously, faculty who are involved in such research are also 
involved in teaching and a great variety of academic activities. 

Effort reporting is a fictive device relied on by accountants in govern- 
ment and academic institutions to help them determine what costs are 
associated with the government-sponsored research. To this end, they ask 
faculty and others working on sponsored research conceptually to disag- 
gregate their activities into teaching and research. Faculty resist this even 
as an approximation because to them research and teaching are fundamen- 
tally intertwined and to consider them separable, let alone to calibrate 
those aspects as separate components of life, is not only impossible but 
any attempts to do so contradict this important integration of academic 
life. The vociferous resistance is one of the few instances when members 
of the academic communities have recognized the conflict between real- 
ity and legal formulation. 

Unions for faculty are another example of the law’s effect on the several 
aspects of inner order delineated earlier. The case of NLRB v. Yeshiva 
focused on the question whether the faculty union at Yeshiva University*' 
was protected under the National Labor Relations Act (NLRA). If a union 
is protected by the Act, the employer must recognize and bargain with 





31 NLRB v. Yeshiva, 444 U.S. 672 (1980). 
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it. The terms of that Act focus attention to the question: ‘‘Are faculty 
managers’? in their institution?’’ In the Yeshiva situation, the NLRB, which 
initially reviews any challenges, decided the faculty union was protected; 
the Board gave great significance to the characterization of faculty as pro- 
fessionals, a type of employee which can, under the law,form or be part 
of unions.34 

The United States Supreme Court adopted a contrary view. In deciding 
that the faculty of Yeshiva University could not form a union, the Court 
recognized that the ‘‘inner order’’ of unions, as they have developed in 
industrial settings, is not congruent with the ‘‘inner order’’ of a certain 
set of colleges and universities. 

Application of the NLRA outside the industrial setting reveals the 
problems of applying legislative schemes largely developed for one kind 
of institution to very different entities. When others wanted to form unions 
in nonindustrial settings, legislative and judicial decisions provided that 
the NLRA should ‘“‘guide’’ those extensions. Such ‘‘intercultural transfers”’ 
make courts tie the legal formations to reality. The significance of the 
Supreme Court opinion in Yeshiva lies in how the Court articulated the 
important attributes of the ‘‘inner order’’ of academic institutions in the 
language of ‘‘manager’’, ‘‘professional’’, ‘‘divided loyalties’, and ‘‘exer- 
cise of power’’—concepts with a history in the line of NLRA adjudication 
in all types of institutions.*4 

Intellectual property rights are another area of law concerned with 
activities and interests of academic institutions. Through the development 
of law in these areas, the principle challenge for academic institutions 
has been to preserve the ethos of free dissemination and exchange of ideas 
and the fruitful dynamics of research work in teams, but not at the ex- 
pense of the creativity of individuals. 

The effort of the law is to identify the ‘‘discovery’’ and define and 
channel financial benefits gained from it. This identification and finan- 
cial declaration are supposed to be bestowed while the discovery remains 
in plain view to the world and the related work proceeds undisturbed. 
If done that way, as it is quite easily with copyright of books or other 
‘“‘discoveries’’ which have no sense or value without rather extensive writ- 
ten disclosures, the dissemination of information and free exchange of 





32 ‘‘[MJanager’”’ here is a simplified reference to both ‘‘supervisors,’’ which is the word 
mentioned in the Act, (29 U.S.C. § 152(11) (1983)) and judicial interpretations which have 
expanded the meaning of ‘‘supervisors’’ to ‘‘ ‘managerial employees’ who are involved in 
developing and enforcing employer policy.’’ Yeshiva, 444 U.S. at 682. 

33 Yeshiva Univ., 221 NLRB Dec. (CCH) at 1054 (1975); Yeshiva Univ., 231 NLRB Dec. 
(CCH) at 597 (1977). 

34 See Sussman, University Governance Through A Rose-Colored Lens: NLRB v. 
Yeshiva, 1981 Sup. Cr. REV. 27-55 (1981). (With more detailed textual analysis, this is another 
discussion of how the Yeshiva opinions comprehended universities.) 
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ideas need not be compromised. But for other ‘‘discoveries’’ it is more 
difficult to identify and delineate connected financial benefits without 
restricting the freedom to participate in intellectual discussion and the 
exercise of that freedom. Such restrictions accompanying legal formula- 
tions impair important aspects of the ‘‘inner order’’ of academic 
institutions. 

Finally, focus is given to several instances of the law’s involvement 
in that most difficult and essential task of academic institutions— 
discerning intellectual quality. What must be explored here are the ways 
the law and court adjudications influence or prescribe responses to percep- 
tion, allegation or fact of improper or wrong judgment. One example 
focuses on judgments about students while the other discusses employ- 
ment judgments. Both examples give most attention to the individual and 
collective exercise of judgments by faculty. 

Qualitative judgment and the patterns of individual and collective 
activity in which judgment is exercised represent the most distinctive and 
essential aspect of academic institutions. The institutions have a range 
of complex patterns in which such judgments are exercised. In numerous 
ways the exercise of judgments is articulated to others. These articula- 
tions foster clarity and require a person to take a stand which is a risk 
he will have to answer for to those who hear and rely on his exercise 
of judgment. In the cases of students, grading a test or marking papers 
is a reflection and articulation of such exercises in judgment and taking 
a stand. 

Recently a state board of education*s has written ‘‘guidelines’’ for 
review of certification decisions of accredited teaching education programs 
in colleges and universities. One of the provisions is that a lawyer should 
be allowed to accompany the student in his challenge within the school 
of a negative decision. The greatest danger with injecting a lawyer into 
such review sessions is that by doing so the ‘‘inner order’’ of the patterns 
of academic review changes. 

The presence of lawyers in settings of academic review in colleges 
and universities has the danger of changing the setting into that of a court. 
The dynamics are quite different in a court setting; there the essential 
aim is finding the facts to fit the template of guilt or liability prescribed 
by law. In court finding the facts takes place in an adversarial setting. 
The goal is to persuade people who are by definition not participants in 
the events under discussion. To the extent legal prescriptions of due pro- 
cess try to impose the court setting on review of qualitative academic 
judgments there will be significant lack of congruity with the essential 
aims and practice of academic institutions. It may be that there should, 





35 ILL. STATE BD. OF Epuc., A GUIDE TO PREPARING REPORTS RESPONDING TO STANDARDS AND 
CRITERIA USED TO APPROVE ILLINOIS TEACHER EDUCATION INSTITUTIONS AND PROGRAMS, 12 (1982). 
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on occasions, be legal review of particular events within academic in- 
stitutions. That, however, should be a subsequent review of the exercise 
of these activities, not a transformation of the academic review into a legal 
review. 

To be considered finally are several aspects of legal formulations focus- 
ing on employment that pose, particularly as they affect faculty, even more 
difficult questions about how and whether the law serves the function 
of reinstitutionalizing patterns of activities, aims and perceptions inherent 
in colleges and universities. The legal formulations and controversies over 
these subjects may pose difficulties for other institutions too, but com- 
ments are confined here to effects in confirming or contradicting the ‘‘in- 
ner order’ of academic institutions. 

Increasingly, hiring and promotion decisions are subjects of lawsuits 
or threatened lawsuits. The legal basis of many of these cases is Title VII 
of the Civil Rights Act of 1964%¢ and related legislation which prohibits 
discrimination on the basis of sex, race, national origin, religion and han- 
dicap. Do the law and the patterns of adjudication under it reinstitu- 
tionalize patterns of activities and aims of academic institutions? In a way, 
the answer is yes and in other ways the answer is no. Academic institu- 
tions are built on the belief that individuals can develop intellectual 
capabilities, that qualitative differences in intellectual capacity and ex- 
pression exist and can be discerned, and that academic activities, including 
grading students, hiring faculty, and granting tenure should be based on 
these qualitative intellectual aspects. For academic institutions, intellec- 
tual excellence is the aim of education and the only acceptable basis for 
academic decisions. If decisions are made on these grounds, then it is 
obvious that they would not be based on race or sex, etc. So, in this sense, 
the Civil Rights Act is not in conflict with essential interests of successful 
academic communities. 

Yet there are ways in which the Civil Rights Act seems to weaken 
processes of academic communities. Qualitative judgments and extensive 
discussion and articulation of qualitative judgments are, as has been seen, 
pervasive and essential aspects of successful academic communities. Yet 
it is these very practices that both seem to invite employment litigation 
and cause such challenges, irrespective of their individual merit, to weaken 
the practices. Why is that so? 

One reason is the general attitude of people toward qualitative 
judgments about people. It is not clear whether the Civil Right Act, as 
frequently invoked in recent cases, is a symptom or a cause of a pervasive 
resistance of individuals to accepting qualitative judgments about 
themselves. There is a correlative attitude that any refusal to extend a 





36 42 U.S.C. § 2000e-2a (1985). 
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benefit is unfair, which is translated into a conviction that such a deci- 
sion was made unfairly. Surely this public attitude is an expression of 
that egalitarianism which, as noted by de Tocqueville, is a persistent strain 
of the American spirit. 

Why is a sense of egalitarianism a basis for resistance to qualitative 
judgments? Perhaps, it is because inherent in this spirit of equality among 
people has been continuous ambiguity about what human attributes are 
equal. One facet of equality has always been equality of capacity. This 
facet has been rarely articulated because it is not intuitively reasonable, 
but neither has this facet been explicitly rejected in many public contexts. 

The role of jobs in a person’s life in contemporary society presents 
another reason for such strong resistance to denials related to employ- 
ment. Inflation has made economic security a more predominant concern. 
The legacy of the New Deal or more recent government social welfare pro- 
grams has fostered an expectation that the government will provide for 
people either by direct financial support or by securing and maintaining 
particular employment. Further, one’s work has become in modern 
American society a major source of personal identity. 

Does this law serve to enhance distrust of qualitative judgments? 
Necessarily it does by its substance. Even so, it was politically important 
to make the statement the law makes. The Civil Rights Act is another bold 
step to remove unfair barriers to black citizens. Certain other racial minority 
citizens and women were included in the scope of the Act. Since the crea- 
tion of this law was a recognition that there had been discrimination against 
some citizens because of race or sex, it is an invitation for individuals 
in the categories named by the law to think subsequent negative deci- 
sions about them were unfair and were taken unfairly. 

There are two challenges ahead. The challenge especially related to 
this law is to see that the adjudication of cases under the Act, particularly 
the evidentiary aspects, qualify as a reinstitutionalization of the values 
of the institutions in which they occur. Also, the law and institutions in 
society need to find ways to help people regain an acceptance of qualitative 
judgments. 

On evidentiary aspects of Civil Rights Act cases, the structure of the 
law presented virtually impossible challenges which it took some time 
for the courts to sort out. Earlier litigants read the law as requiring proof 
of absence of named characteristics from the minds of deciders. If read 
this way, the assumption would have to be that normally an individual 
has illegal motives. That assumption is contrary to our principles of law. 
The courts have used burdens of proof to sort out the proper progression 
of these lawsuits. The current court-defined scheme for analysis is to begin 
with the presumption of legally fair motives. As with all cases, the plain- 
tiff must present a prima facie case. If he or she does, then the defendant 
has the responsibility for showing a reasonable basis for the decision. If 
the defendant satisfies the burden, then that is the end of the case unless 
the plaintiff shows direct proof of illegal motive. 
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The setting of this law arising as it does out of a concern with past 
acts of discrimination by those living and dead against those living and 
dead has also led to confusion of focus about whether evidence of the 
past is pertinent in specific current cases. This raises problems of whether 
past demographic descriptions are themselves evidence of past illegal ac- 
tion, let alone whether past ‘‘acts’’ are relevant to the current instance. 
References to historical facts also raise problems about who was or were 
the actors—individuals, collectives, the institution—and has there been 
continuity of each of these so that the same ‘‘actors’’ participated in both 
situations. 

Certainly another problem with historical or contemporaneous facts 
as evidence of illegal intent is that if courts declare these facts are confir- 
mations of thoughts, or put another way, if outcomes based on something 
other than exercise of judgments are legally superior to outcomes based 
on qualitative judgments, then the law is not reinstitutionalizing the essen- 
tial attributes of colleges and universities. Instead, it is obliterating the 
exercise of qualitative judgment. Certainly education cannot exist if there 
can be no qualitative judgments. 

The resistance to or skepticism of evaluation has led some who make 
decisions and those about whom they are made to develop schemes which 
appear to avoid any evaluative discretion. To the extent these prevail, 
the law will not be reinstitutionalizing individual exercise of judgment 
let alone institutional practices which foster honest and serious attempts 
to discern differences in intellectual quality. 

One response has been reliance on only quantifiable aspects. For 
secretaries this means typing tests scored on words per minute without 
mistakes; for blood technicians it means tests per minute without mistakes. 
These measures are not irrelevant; but each job requires a complex set 
of skills, some of which cannot be measured quantitatively. Schools which 
have followed this path of obliterating discretion put complete reliance 
on grade point average or test scores. Of course even this effort to rely 
on purely objective criteria is unsuccessful because grades, for example, 
are the results of qualitative evaluation. 

Preference for quantification has led to an interest in validating 
evaluative techniques. Some formal or informal tests which have been 
used in hiring have not been realistically related to the job. It is just as 
unrealistic to think that all jobs could be disaggregated into components 
and that particular tests could be devised measuring performance for each 
component. Fortunately for academic institutions, capabilities and per- 
formance of students and faculty for admission or hiring are so integrally 
related to the work of students and faculty that perhaps there has been 
in academic institutions a closer match between past activity and expected 
activity than is true of many employment decisions. 

Another popular approach to minimizing discretion in employment 
decisions is the idea that one should be hired if he or she meets the min- 
mum requirements (referring often to requirements which can be stated 
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quantitatively). In employment, academic institutions that rely on and en- 
courage identification and achievement of excellence, continually search 
for the best candidate for appointment, not just a candidate who meets 
minimum requirements. But two aspects of academic activities do com- 
plicate this focus on the best. The first is the practice of having a range 
of passing grades for students. It is not only the ‘‘A’’ students who graduate 
but also those with grades of B’s, C’s and sometimes D’s. It is difficult 
to gauge, but this concept of ‘‘satisfactory completion’’ for students prob- 
ably contributes to the more widespread notion that the minimum is 
enough in employment decisions. 

Within the academy, tenure reviews are particularly complex exer- 
cises in discerning standards of excellence. The candidate is not reviewed 
as part of a particular group (as is the case in grading examinations or 
as is usual in initial job recruiting), but neither is the candidate considered 
in complete isolation from reference to other individuals. There is in the 
memory of each faculty member who participates in the specific current 
review, perception of quality in candidates who have reached similar stages 
during the academic life of that faculty member. 

In addition to efforts to replace exercises of discretion, another popular 
belief fostered, if not engendered, by the law is the belief that to be ac- 
cepted exercises of judgment should be and can be completely displayed. 
Similar to the instinct for quantification of ‘‘objective’’ criteria is the ex- 
pectation that if the judgment is made on the basis of something written, 
the room for discretion is narrowed. This wariness of the unwritten is 
evident from the following anecdote. 

In a class of students of education in which I led a discussion of the 
law’s involvement in higher education, we talked about employment. The 
example I used was not an academic one. I asked how the students would 
go about hiring a secretary. First, they said they would write a job descrip- 
tion. I said ‘‘Good, but would that be enough, would that narrow the field 
of applicants to one?’’ No, they thought not. ‘“‘Then what would you do 
next?’’ I asked. There was an uncomfortable silence. Finally, one student 
blurted out ‘‘I guess I’d do something illegal and just pick one!’’ Obviously 
she thought that anything not written was illegal, and that perhaps any 
exercise of judgment about a person was illegal. Although they had not 
been the ones to articulate the thought, the others in the class seemed 
to share her impressions. Most hiring decisions require some exercise of 
judgment and rarely in a nonacademic setting is any of the evaluation 
written down. 

I could not leave those students with the impression that all exercise 
of discretion in hiring was illegal. I suggested to them that when they 
are ‘‘ready’’ to choose from among job applicants for that secretarial posi- 
tion, they articulate in their own minds, if they are to make the choice 
alone, why they have chosen the one they have. They can lie to themselves, 
but they probably know if they are doing that. If the reasons they provide 
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honestly sound fair, then they probably are fair. Too often employers do 
not discipline themselves to identify the reasons why they select one per- 
son and not others. 

In academic institutions, particularly in making faculty appointments, 
there is an extensive set of occasions in which individuals articulate the 
reasons for their qualitative judgments. Sometimes they do this in writing 
if their participation is as a writer of a letter of recommendation. Sometimes 
the articulation is done orally if one is participating in the department’s 
collective discussion. Faculty appointment recommendations by depart- 
ments are therefore, made not only after extensive effort to articulate one’s 
judgment but also to state it in as trenchant and as complex a way as 
possible. Whether it is persuasive or irrelevant depends on the cogency 
and sophistication of one’s analysis as viewed by the colleagues to whom 
one is writing or speaking. 

This reference to the department’s review of a prospective appoint- 
ment only hints at its complexity. A multitude of written and spoken com- 
ments are considered and reconsidered by numerous people individually 
and then collectively. The sheer volume of observations and perceptions, 
let alone the variegation of what denotes positive and negative and what 
aspects are of primary or secondary importance in the particular depart- 
ments, comprise an amalgam which could never be reduced to writing 
or even comprehensible to one of H.L.A. Hart’s external observers. It is 
important that this method of colloquy remain an integral part of academic 
institutions. Its qualities could neither be captured nor displaced by a series 
of written memoranda. 


This is not to deny that participants can engage in the process inap- 
propriately and that some forms of impropriety may even be illegal. But 
protection against such improprieties should not amount to disbanding 
that practice of making academic decisions. It is difficult if not imposs- 
ible to remove discretion from hiring decisions and to remove the exer- 
cise of qualitative judgments from academic institutions would be to cease 
education. 

These efforts to avoid the exercise of judgment or the elusive search 
for it in some written form reflect a popular strain of resistance to such 
judgments. Because this resistance is expressed in recourse to the law, 
these opportunities to avoid exercise of judgment or to search for the ex- 
ercise in some record are given renewed importance because of the fun- 
damental legal proposition that sanctions are not to be applied unless 
wrongdoing has been proved. The need for evidence drives the participants 
in lawsuits to quantification, disaggregation of behavior and enhanced 
significance of only that which is written. 


IV. CONCLUSION 


A great many instances of incongruence between the ‘‘inner order’’ 
of academic aspects of colleges and universities and legal formulations 
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have appeared in the application of legislative schemes. It seems that prob- 
lems arise from legislative schemes either because they include no accom- 
:nodation for different institutions (ex. NLRA) or they include accommoda- 
tions which intrude into institutions (IRC Section 117). Legislators appear 
to want legislative schemes on every matter which has a public dimen- 
sion. In the ‘‘pursuit of certainty’’*” they hope that by writing exactly how 
things should happen, they will happen in that uniform, ordered way. 
As the inadequacy of all attempts to codify law has shown, all contingen- 
cies cannot be recognized and addressed in advance. Further, blanket 
schemes designed to affect all people in all associations similarly assume 
that if the ‘‘inner order’ of all institutions is not the same, it should be. 

Another source of incongruity accompanies the different types of fund- 
ing from government to segments of nongovernmental institutions. The 
conventions set up to account for the amount paid (effort-reporting) call 
for a parsing of experience that participants resist. Procedures for ident- 
ifying eligibility often displace what the institution considers significant 
with indicators of significance that are distorting simplifications or, as 
can be seen in the limitation of Medicare reimbursement of health care 
professionals, merely protection of economic trade monopolies rather than 
an expression of professional competence. 

It is probably to be expected that the compulsion to draft legislative 
schemes to order behavior, particularly economic behavior, will continue. 
It is also likely that governmental support, with intricate formulae and 
specifications for financial transfers, will continue to be an element of 
support particularly for educational institutions. It would be vain to argue 
against these sources of affront to institutions in society. The most one 
can do is to highlight some of these effects and urge subsequent drafters 
to take account of the effects of their schemes on the viability of the essen- 
tial differences among institutions in society. 

Sometimes legislative schemes are designed to secure benefits for in- 
dividuals. When the interests of individuals conflict with the interests 
of institutions, one effect is to atomize the institutions by placing incen- 
tives for individuals to see themselves as better off as isolated individuals 
than as individuals in institutions. There is no reason that an institutional 
affiliation should tyrannize an individual. It does not, however, help the 
society to weaken institutions which enable or enhance so many activities 
of individuals. The Marist and Regis cases are an example of this 
tug-of-war. 

Sometimes legal prescriptions effect the priority of the protection of 
one right over the protection of another.** That is one of the purposes 





37 This phrase comes from the title of a book by Shirley Robin Letwin. Mrs. Letwin’s 
THE PURSUIT OF CERTAINTY (1965) examines the outlooks of David Hume, Jeremy Bentham, J.S. 
Mill, and Beatrice Webb. Among those four, Bentham’s outlook closely resembles the sense 
of my reference. 


38 Cf., Hunter, The Constitutional Status of Academic Freedom in the United States, 
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of the political system in a democracy. But often, especially in a conflict 
between an individual’s rights and a ‘‘right’’ essential to the ‘‘inner order’ 
of an institution, the choice has been an inadvertent one. Recurrent deci- 
sions in favor of the individual have been made through an inadequate 
appreciation of the nature and practices of the institutions and of the im- 
portance these internal patterns of activity have on the continuation and 
effectiveness of the varied institutions. Lawyers, judges, legislators, and 
citizens all have a responsibility to avoid such inadvertance. To do so 
requires an awareness of pertinent values and a concerned effort to baiance 
them responsibly. 

In an attempt to elucidate important aspects of the ‘‘inner order’’ of 
academic institutions, this essay has given only a glimpse of the com- 
plexity of life in these institutions. While most attention has focused on 
patterns of activity and their meaning, not a great deal has been said about 
the driving power of those activities. The driving forces include curiosity 
about the unknown, delight of insight, individual intellectual imperatives 
for clarity in the expression of truth, and an insistence on continual refine- 
ment of expression. Further pervading academic life is an incessant search 
for the meeting of minds. The connections sought are of many kinds. With 
colleagues and students alike, sharing comprehension is often connec- 
tion enough; at other times one strives for agreement. Making connec- 
tions invokes not only one’s personal imperatives of clarity but also im- 
agination and vision in matching one’s own words, logic, and emphasis 
with the intricate kaleidoscope of comprehension of others. Connections 
in teaching not only require connections among many but also often must 
span wide gaps of knowledge and of appreciation for refinements of ex- 
pression. All this requires of teachers and students extraordinary imagina- 
tion and initiative but, when successful, yields an energizing sense of 
accomplishment. The talents for making connections are, to some extent, 
inherent capacities for perception and expression, but they also depend 
on the talents and initiatives of others with whom one interacts in academic 
life. These forces are real and they play a significant role in the existence 
and uniqueness of activities in academic institutions. 

How people find patterns and meaning in their activities and how 
these patterns serve to sustain the social institutions in which they occur 
are serious concerns. The role of law in helping individuals recognize 
and sustain activities which are productive and rewarding needs more 
thoughtful attention by those who value human institutions. As this essay 
has tried to demonstrate by focusing on academic institutions, when the 





19 MINERVA 519-68 (1981). (In the course of reviewing many additional examples of the law’s 
relation to academic institutions, the author discusses academic freedom in a very broad 
sense. Included are considerations of individual freedom, institutional freedom, relation- 


ships betwen individuals and institutions, and differences between legal and nonlegal pro- 
tections of freedom.) 
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activities within the institution have been formulated in legal terms, in- 
congruence between the ‘‘inner order’ of those institutions and the legal 
formulations has subtle but profound effects on those institutuions. The 
essay has also tried to caution that the law cannot and should not be ex- 
pected to be the only confirmer of significance. The law has no language 
for curiosity, delight, discernment, and other forces that shape the ac- 
tivities of academic institutions. 








EQUAL PAY: THE EMERGING 
TERRAIN 


KENT M. WEEKS* 


I. INTRODUCTION 


During the 1960s Congress adopted several initiatives that significantly 
altered the employment rights of employees. Title VII of the Civil Rights 
Act of 1964! specifically prohibits discrimination in employment on the 
basis of race, sex, religion, or national origin and the Equal Pay Act of 
1963? requires equal pay for equal work. Congress made both statutes fully 
applicable to higher education in 1972. Throughout the 1970s the number 
of faculty members who litigated questions regarding sex discrimination 
in employment grew steadily. Faculty members primarily challenged con- 
ditions of employment such as promotion and tenure. In the current decade 
the increasing prominence of the issues surrounding the idea of equal 
pay for equal work has prompted faculty members to litigate equal pay 
issues with greater frequency. Several recent court decisions provide a 
basis for survey of the emerging terrain of equal pay and the implications 
for colleges and universities.* 
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1 42 U.S.C. § 2000e (1982). 

2 29 U.S.C. § 206(d) (1982). 

3 Education Amendments of 1972, Pub. L. No. 92-318, § 906(%)(1), 86 Stat. 235 
(codified as amended at 29 U.S.C. § 213(a) (1982)). 

4 See, e.g., Spaulding v. University of Wash. 740 F.2d 686 (9th Cir.), cert. denied, 
105 S. Ct. 511 (1984); Hein v. Oregon College of Educ., 718 F.2d 910 (9th Cir. 1983); 
Winkes v. Brown Univ., 747 F.2d 792 (1st Cir. 1984), rev’g 32 Empl. Prac. Dec. (CCH) 
4 33,921 (D.R.I. 1983); Ende v. Board of Regents, 565 F. Supp. 501 (N.D. Ill. 1983); Lyon 
v. Temple Univ., 543 F. Supp. 1372 (E.D. Pa. 1982). 

This article does not analyze the related doctrine of comparable worth, which is 
just now being litigated. Comparable worth actions involve challenges to salary differences 
based on Title VII and the idea that even though jobs do not require equal skills, they 
may be comparable in terms of economic worth and therefore warrant comparable salaries. 
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II. THE EQUAL Pay ACT 


Although Congress first addressed the matter of equal pay in 1945,5 
the major thrust for legislative change did not occur until 1961 when the 
President’s Commission on the Status of Women ‘‘endorsed the policy 
of equal pay for comparable work.’’* On June 10, 1963 President Ken- 
nedy signed the Equal Pay Act into law as an amendment to the Fair Labor 
Standards Act.’ 

Like Title VII of the Civil Rights Act of 1964, the Equal Pay Act did 
not have an immediate impact on college and university faculty because 
the Fair Labor Standards Act specifically exempted from its coverage ‘‘ex- 
ecutive, administrative, or professional’’ employees.* As professionals, 
faculty members were not considered part of the protected category of 
employees.® This changed in 1972 when Congress, after extensive hear- 
ings and debates about sex discrimination in higher education, adopted 
legislation to apply the nondiscrimination mandates of both the Equal Pay 
Act and Title VII of the Civil Rights Act of 1964 to the faculties of institu- 
tions of higher education.'° 

The legislative debates about the Equal Pay Act demonstrate Congress’ 
intent that ‘‘employees doing equal work should be paid equal wages, 
regardless of sex.’’11 Specifically, the Equal Pay Act requires that males 
and females be paid the same ‘‘for equal work on jobs the performance 
of which requires equal skill, effort, and responsibility, and which are 
performed under similar working conditions.’’12 

A faculty member alleging a violation of the Equal Pay Act bears the 
initial burden of establishing a prima facie case of salary discrimination 
based on sex. To carry this burden a faculty member must show that the 
employer paid more to a faculty member of the opposite sex for the per- 
formance, under similar working conditions, of a job requiring substan- 
tially equal skill, e_fort, and responsibility.* 





5 See Hearings on S. 1178 Before Subcomm. of the Senate Comm. on Education 
and Labor, 79th Cong. 1st Sess. (1945). 

® Green, An Application of the Equal Pay Act to Higher Education, 8 J. Cou. & 
U.L. 203, 205 (1981) (quoting Simchak, Equa! Pay in the United States, 103 INT’L Las. 
REv. 541, 543 (1971)). 

7 Equal Pay Act of 1963, Pub. L. No. 88-38, 77 Stat. 56 (1963) (codified at 29 U.S.C. 
§ 206 (1982)). This law took effect on July 1, 1964. 

8 Fair Labor Standards Act of 1938, ch. 676, § 13(A)(1), 52 Stat. 1060. 

® 29 C.F.R. § 541.5(b) (1980). 

10 Title IX of the Education Amendments of 1972, Pub. L. No. 92-318, § 906(b)(i), 
86 Stat. 235. 

11 1963 U.S. Cope Conc. & Ap. NEws 688. 

12 29 U.S.C. § 206(a)(i) (1982) (emphasis added). For excellent discussions of the 
Equal Pay Act, see Green, supra note 6, and Ross and McDermott, The Equal Pay Act 
of 1963: A Decade of Enforcement, 16 B.C. INpus. & Com. L. REv. 1 (1974). 

13 Corning Glass Works v. Brennan, 417 U.S. 188, 195 (1974). 
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If a faculty member establishes a prima facie case, then the burden 
shifts to the defendant college or university to demonstrate that one of 
four statutory exceptions accounts for the salary discrepancy. The four 
statutory exceptions, which amount to affirmative defenses, include 1) 
a seniority system, 2) a merit system, 3) a system which measures earning 
by quantity or quality of production, or 4) a differential based on any factor 
other than sex.14 

Remedies for violations are extensive and expensive. If a court finds 
that a college or university violated the mandates of the Equal Pay Act, 
it will award back pay for amounts the employer withheld because of the 
discrimination.’* The Fair Labor Standards Act’s limitation on causes of 
action, however, mandates that recovery not include compensation for 
discrimination which occurred more than two years prior to the filing 
of the suit, unless the employer’s violation was willful. In cases of willful 
violation the Fair Labor Standards Act allows back pay for up to three 
years prior to the filing of the suit.1” In addition, the Fair Labor Standards 
Act provides for the recovery of attorneys’ fees and costs,1* and gives a 
court discretion to award liquidation damages up to the amount of un- 
paid compensation.19 


III. THE LITIGATION FRAMEWORK 


It is quite clear that colleges and universities can pay faculty different 
salaries: considering the myriad factors affecting salary determinations, 
valid reasons often exist for paying men higher average salaries than 
women or women higher average salaries than men. Many institutions 





14 29 U.S.C. § 206(d){i) (1982). 

15 In two Title VII cases, Melani v. Board of Higher Educ., 561 F. Supp. 769 (S.D.N.Y. 
1983) and Rajender v. University of Minnesota, 20 Empl. Prac. Dec. (CCH) 4 30,225 (D. 
Minn. 1979), the City University of New York and the University of Minnesota respec- 
tively, may face back pay claims in excess of sixty million dollars. See Hendrickson & 
Lee, Academic Retrenchment: Judicial Review and Administrative Action, Assoc. for the 
Study of Higher Educ. 45-46 (1983). Faced with the potential accumulation of damages 
resulting from litigation extending over several years, colleges and universities often seek 
a settlement or engage in voluntary reform efforts. See infra notes 102-127 and accom- 
panying text for a discussion of equal pay problems of reverse discrimination resulting 
from voluntary reforms. 

16 29 U.S.C. § 216(b) (1982). 

17 29 U.S.C. § 255(a) (1982). See Erickson v. New York Law School, 585 F. Supp. 
209 (S.D.N.Y. 1984) (plaintiff can only recover on claims accrued during the three years 
prior to the suit’s filing for willful violation); Billings v. Wichita State Univ., 557 F. 
Supp. 1348, 1353 (D. Kan. 1983) (rejecting defendants’ ‘‘bizarre argument’’ that they are 
immune from suit because they paid a discriminatory salary for three years without being 
sued). 

18 29 U.S.C. § 216(b) (1982). 

19 Id. Depending upon the defendant employer’s ability to prove that it acted in 
good faith with reasonable grounds to believe it was not in violation of the Fair Labor 
Standards Act, a court has discretion to award liquidated damages. 29 U.S.C. § 260 (1982). 
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take into account factors such as degree, prior experience, publication 
record, source of the degree, and other nondiscriminatory or neutral 
factors. For example, if a college hires a male and a female faculty member 
at the same time, appoints each of them to the instructor level, but pays 
the male faculty member $1,000 more than the female faculty member, 
the differential in payment could be due to sex discrimination or due to 
legitimate factors such as prior experience, terminal degree, or competitive 
market factors that influence salaries. 

In equal pay litigation courts face the enormously complex challenge 
of determining whether salary differentials are due to sex discrimination 
or are based on one of the four statutory exceptions. A number of federal 
court judges have expressed concern about trying to assess the reasons 
for the subjective salary determinations which colleges and universities 
make. Some judges have stated that courts should exercise restraint in 
reassessing academic decisions of colleges and universities.2° One court 
has pointed to a middle ground, however, saying that courts should ‘‘steer 
a careful course between excessive intervention in the affairs of the univer- 
sity and the unwarranted tolerance of unlawful behavior.’’?1 Nonetheless, 
courts appear increasingly comfortable defining and expanding their role 
in correcting allegedly discriminatory employment practices on college 
and university campuses.?? 

To assist courts in determining whether salary differentials are at- 
tributable to sex discrimination, parties to equal pay suits engage in two 
phases of litigation. The first phase focuses on evidence produced by the 
faculty members who allege sex discrimination in salary differentials. The 
faculty members must demonstrate to the court that for jobs which re- 
quire substantially equal skill, effort, and responsibility, they receive less 
compensation than faculty members of the opposite sex. If the faculty 
members successfully shoulder this burden, then the litigation moves into 
the second phase. The second phase of the litigation focuses on the 
employer, who must demonstrate that salary differentials are due to one 
of the four valid statutory exceptions. 





20 See, e.g., Keyes v. Lenoir Rhyne College, 15 Fair Empl. Prac. Cas. (BNA) 914, 
924 (W.D. N.C. 1976), aff'd, 552 F.2d 579 (4th Cir.), cert. denied, 434 U.S. 904 (1977) 
(‘‘court should be slow to substitute judgment for the rational and well-considered judg- 
ment of those possessing expertise in the field’’), quoted in EEOC v. Cleveland State Univ., 
29 Empl. Prac. Dec. (CCH) 4 32,783 (N.D. Ohio 1982). Cf. Hendrickson & Lee, supra 
note 15, at 51 (discussing judicial deference to university salary setting); Green, supra 
note 6, at 206 (judicial reluctance to interfere initially). 

21 Hein, 718 F.2d at 921 (quoting Powell v. Syracuse Univ., 580 F.2d 1150, 1154 
(2d Cir.), cert. denied, 439 U.S. 984 (1978) (Title VII decision)). 

22 See Green, supra note 6, at 206. 
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A. Phase I: Substantially Equal Jobs 


In the first phase of the litigation, plaintiffs must show that they receive 
less compensation than faculty members of the opposite sex who perform 
jobs requiring substantially equal skill, effort, and responsibility.2* The 
question of whether two jobs are ‘‘substantially equal’’ generally requires 
courts to make case-by-case decisions.?* In reaching a decision, courts 
do not look at job classifications and titles, nor at the experience, train- 
ing, and educaticn an individual possesses. Rather, courts look at the actual 
requirements of the particular jobs.?5 

Parties generate data for the courts in one of two ways—pairing or 
multiple regression analysis. The more commonly used technique is pair- 
ing whereby a female faculty member, for example, selects a ‘‘com- 
parator’’—a male faculty member who performs a comparable job—and 
demonstrates to the court that the jobs are substantially equal and that . 
the male receives greater pay.?¢ 

The other method used by plaintiffs to produce the evidence required 
to carry the burden of proof is multiple regression analysis. In essence, 
through this statistical device, a quantitative estimate is made about the 
effects of independent variables upon a single dependent variable, salary.?7 
Independent variables, such as degree, years of experience, institution 
from which degree was received, publications, and other matters, are used 
to ‘‘predict’’ a salary for individuals of like characteristics. Predicted 
salaries and actual salaries are compared for the individuals who allege 
sex discrimination. Regression analysis is primarily used in class action 
lawsuits.2® 





23 See, e.g., Hein, 718 F.2d at 913; Orahood v. Board of Trustees, 645 F.2d 651, 
654 (8th Cir. 1981). 

24 See, e.g., Spaulding 740 F.2d at 697; Hein, 718 F.2d at 913. 

25 See Orahood, 645 F.2d at 654; Winkes, 32 Empl. Prac. Dec. (CCH) at 31,396 
rev'd, 747 F.2d 792; Melanson v. Rantoul, 536 F. Supp. 271, 286 (D.R.I. 1982). 

26 In Hein, the court noted that ‘‘ ‘comparator’ . . . ‘is a new bit of legalese’’ which 
‘tin the context of the Equal Pay Act has convenience, if not elegance, to commend it.’’ 
Hein, 718 F.2d at 912-13 n.2. 

27 EEOC v. McCarthy, 578 F. Supp. 45, 47 (D. Mass. 1983). 

28 Id. See also, Wilkins v. University of Houston, 654 F.2d 388 (5th Cir. 1981), 
cert. denied, 459 U.S. 822 (1982) (Title VII class action); Sobel v. Yeshiva Univ., 566 
F. Supp. 1167 (S.D.N.Y. 1983) (Title VII class action). 

If regression analysis is used, expert testimony is required. Both sides often pro- 
duce statisticians who dispute each other’s works. On cross examination, each party 
scrutinizes the opposing expert’s analysis particularly regarding whether the relevant 
variables were included in the regression analysis. One court described the technique 
and the process as follows: 

Multiple regression is a relatively sophisticated means of determining the effects 

that any number of different factors have on a particular variable; while it may 

be the best, if not the only, means of proving classwide discrimination with 

respect to compensation . . . it is subject to misuse and thus must be employed 

with great care. Ideally, when a multiple regression analysis is used, it will 
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1. Plaintiffs Failed to Prove Prima Facie Case 


In several cases, plaintiffs have failed to establish a prima facie case 
because they failed to select comparators who performed ‘‘substantially 
equal jobs.’’ For instance, in Jacobs v. College of William and Mary,?® 
the former women’s varsity basketball coach and director of women’s in- 
tramurals, brought suit alleging a violation of the Equal Pay Act. She chose 
the men’s basketball coach, the baseball coach, and two of the basketball 
assistants as her comparators. The court emphasized that Jacobs’ respon- 
sibilities were for nine months, while her comparators were for twelve. 
The court also distinguished men’s basketball because it was a revenue 
raising sport requiring greater effort, skill, and responsibility.2° Accord- 
ingly, the court found ‘‘no showing of any salary differential for . . . posi- 
tions which were substantially equal. . . .’’31 

Similarly, in Orahood v. Board of Trustees of the University of 
Arkansas,32 a professional nonfaculty employee brought an action alleg- 
ing a violation of the Equal Pay Act. Orahood, who was second in com- 
mand at the office of institutional studies, elected to compare her wages 
and job with that of the assistant controller in the controller’s office. 
Although the district court found many similarities between the jobs, it 
concluded ‘‘that they did not require substantially equal skill, effort, and 
responsibility,’ because the assistant controller had more employees to 
supervise and had the power to hire and fire.** The Eighth Circuit affirm- 
ed the district court’s judgment, concluding that sufficient evidence ex- 
isted to prevent the judgment being reversed as ‘‘clearly erroneous.’’5 

More recently, in Hein v. Oregon College of Education,3* (OCE) six 
female faculty members, three of whom were in the physical education 





be subject to expert testimony and knowledgeable cross examination from both 

sides. In this manner, the validity of the model and the significance of its results 

will be fully developed at trial, allowing the trial judge to make an informed 

decision as to the probative value of the analysis. 
Wilkins, 654 F.2d at 402-03. Another judge took a less complimentary view of the pro- 
cess, however, stating that ‘‘Mark Twain supposedly once said that there are three kinds 
of lies: Lies, damn lies and statistics. Though perhaps hyperbolic, this declaration of distrust 
aptly warns that any conclusion based on statistics may be unsound.’’ Sobel, 566 F. Supp. 
at 1167-68. 

28 Jacobs v. College of William and Mary, 517 F. Supp. 791 (E.D. Va. 1980), aff'd, 
661 F.2d 922 (4th Cir.), cert. denied, 454 U.S. 1033 (1981). 

Id. at 797-98. 
Id. at 798 (quoting Keyes, 552 F.2d at 580). 

32 Orahood, 645 F.2d 651. 

33 Id. at 654. 

34 Id. at 655. The court also consluded that the assistant controller’s position re- 
quired more experience. 

35 Id. at 655. The ‘‘clearly erroneous’’ standard is the appropriate standard of review 
for appellate courts. Fep. R. Civ. P. 52. 

36 Hein, 718 F.2d 910. 
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department and three of whom were in the elementary/secondary educa- 
tion department brought suit under the Equal Pay Act alleging that they 
were paid less than comparable males in their respective departments. 
The court treated the case as six separate lawsuits because each of the 
female complainants produced evidence of a male comparator who was 
paid more for working in a position requiring equal skills and effort. 
Although the district court found in favor of all six plaintiffs, the United 
States Court of Appeals for the Ninth Circuit vacated and remanded with 
regard to all six plaintiffs.” 

The three physical education plaintiffs compared their jobs and salaries 
to that of the men’s varsity basketball coach, James Boutin. One plaintiff, 
Wilma Hein, was paid approximately $1,200 less than the varsity basket- 
ball coach. At the time of the comparison, Hein was not coaching; she 
spent 100% of her time lecturing. Boutin spent approximately three- 
quarters of his time teaching and one-quarter of his time coaching. The 
Ninth Circuit ruled that even though the two professors might have 
possessed equal skills, the Equal Pay Act applies to jobs that require equal 
skills. The district court had erred in relying primarily on evidence that 
the two possessed equal skills. In finding the district court's decision clear- 
ly erroneous, the Ninth Circuit said that a coaching job ‘‘plainly requires 
skills that a non-coaching job does not.’’3¢ 

With regard to the other two plaintiffs, the court of appeals did not 
find the district court’s rulings clearly erroneous. Oregon College of Educa- 
tion relied on Jacobs in challenging the claim of the women’s volleyball 
coach, but the court distinguished the instant case because the women’s 
volleyball coach worked a twelve month year, like Boutin, and also had 
some recruiting responsibilities.*° In challenging the claim of the women’s 
varsity field hockey and softball coach, who also had certain administrative 
responsibilities in the department, the college argued that the paired male, 
Coach Boutin, did not have administrative responsibilities and accordingly 
the two jobs could not be appropriately compared under the equal pay 
standards. Both the lower court and the court of appeals rejected this 
analysis, noting that if a ‘‘claim could be defeated by showing that the 
plaintiff has additional duties that are not performed by the employee of 
the opposite sex, employers could easily subvert the intent of the Act by 
assigning additional duties to potential plaintiffs.’’4° 





37 Id. at 912. Because the court of appeals found that the three education depart- 
ment plaintiffs had established a prima facie case and remanded their claims due to the 
district court’s mishandling of OCE’s affirmative defenses, their claims are discussed in 
that section. See infra notes 76-84 and accompanying text. 

38 Id. at 914. Nonetheless, the court remanded Hein’s claim to allow the district 
court to determine whether she could make out prima facie case when compared to other 
male faculty members in the Physical Education Department. Id. See infra text accom- 
panying notes 42-43. 

39 Hein, 718 F.2d at 915. 

40 Id. at 917. 
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Although the Ninth Circuit found that the latter two plaintiffs had 
established a prima facie case with respect to Boutin, it vacated the 
judgments in their favor, nonetheless. The court of appeals ruled that the 
lower court had erroneously refused to admit evidence the college offered 
to demonstrate that male faculty members holding comparable positions 
were paid less than the female plaintiffs.41 According to the court, the 
proper test for establishing a prima facie case requires plaintiffs to show 
that they received ‘‘lower wages than the average of wages paid to all 
employees of the opposite sex performing substantially equal work and 
similarly situated with respect to any other factors, such as seniority, that 
affect the wage scale.’’4? If the three physical education plaintiffs could 
make that showing on remand, the court stated, the district court should 
then look to the statutory exceptions and determine whether one of the 
exceptions accounts for the salary differential.*: 

Finally, in Spaulding v. University of Washington,** the nursing 
faculty, composed predominantly of women, alleged violations of the Equal 
Pay Act, choosing as comparators the male faculty of several ‘‘comparable’’ 
departments.*® The district court ruled that the nursing faculty failed to 
show substantial equality. Finding the nursing faculty’s statistical evidence 
deficient in several respects, the Ninth Circuit affirmed the lower court’s 
ruling.** Specifically, the Ninth Circuit found that the evidence inade- 
quately accounted for prior experience, rank, and multiple degrees, and 
failed to inform the court regarding the actual work various teachers 
performed.*” 


2. Plaintiffs Proved Prima Facie Case 


In several cases, plaintiffs have succeeded in establishing a prima facie 
case by selecting comparators who, in the court’s judgment, performed 
substantially equal jobs. For example, in Marshall v. Georgia Southwestern 
College,** the Secretary of Labor brought an action on behalf of six female 





Id at 916. 

Id. 

Id. at 917. 

Spaulding, 740 F.2d 686. 

Id. at 696. The departments included ‘‘health services, social work, architecture, 
urban planning, environmental health, speech and hearing, rehabilitative medicine, and 
pharmacy practice.’’ Id. These were chosen ‘‘because they are professional schools ‘with 
a degree mix similar to the school of nursing with practice related activities, where students 
are frequently put into clinical settings under faculty supervision.’’’ Id. at 697. 

46 Id. at 698. The court stated that ‘‘a difference in pay between jobs which women 
primarily hold and jobs which men primarily hold does not state a prima facie Equal 
Pay Act case if the jobs are not substantially equal.’’ Id. 

47 Id. The court found that the evidence presumed equality. It rejected as meritless 
the faculty’s superficially appealing argument that ‘‘teaching is teaching.’’ Id. 

48 Marshali v. Georgia Southwest Coll., 489 F. Supp. 1322 (M.D. Ga. 1980). 
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faculty members alleging violations of the Equal Pay Act and seeking an 
injunction and damages.*® Although the court mentioned five male faculty 
- members who served as comperators, it did so only to establish salary 
differentials. The court did little in the way of comparing jobs for substan- 
tial equality because it found that teaching requires the same effort and 
responsibility, and ‘‘the same minimum level of training, experience, 
education, and ability irrespective of subject matter.’’5° Accordingiy, the 
court concluded that the Secretary had established a prima facie case.51 

In Melanson v. Rantoul,5? a female faculty member brought an action 
claiming sex-based salary discrimination on the ground that her salary 
was consistently lower than the average salary of male associate professors 
at the Rhode Island School of Design. The court rejected this broadly 
brushed comparison, however, because the faculty positions of the com- 
parators in the division of design and architectural studies required 
substantially different skills.5* Nonetheless, with regard to the faculty 
members within the plaintiff’s division, the court found that plaintiff had 
established a prima facie case.54 

The recent case of Winkes v. Brown University®> presents a more 
unique situation in which a male faculty member alleged that the defendant 





49 Id. at 1324. 29 U.S.C. § 211 states that the Secretary of Labor shall have the 
exclusive power to bring injunction proceedings under the Equal Pay Act. Further, sec- 
tion 216 gives the Secretary the authority to bring actions to recover damages. Section 
1 of Reorganization Plan No. 1 of 1978, however, transferred enforcement power over 
Equal Pay Act violations from the Secretary to the Equal Employment Opportunities Com- 
mission (EEOC). See Reorganization Plan No. 1 of 1978, § 1, 92 Stat. 3781, (codified 
at 5 U.S.C. App. at 1155 (1982)), cited in Erickson v. New York Law School, 585 F. 
Supp. 209 (S.D.N.Y. 1984). 

50 Marshall, 489 F. Supp. at 1330. The Spaulding court, by contrast, found little 
merit in the superficially appealing argument that ‘‘teaching is teaching.’’ See supra note 
47 and accompanying text. Although the facts in Marshall may have presented a more 
compelling case than in Spaulding, the Marshall court did little to elucidate the facts 
other than make conclusory comments. Of course, this may be due to the testimony of 
the defendants’ witnesses who ‘‘admitted that the skill, effort, and responsibility of academic 
teaching is the same for men and women.” Marshall, 489 F. Supp. at 1326. 

51 Marshall, 489 F. Supp. at 1330. 

52 Melanson, 536 F. Supp. 271. 

53 Id. at 287. 

54 Id. In reviewing the record, the court found that ‘‘the defendants do not really 
contend that the faculty positions in Freshman Foundation, in terms of skill, effort, respon- 
sibility and working conditions are not substantially equal.’’ Id. 

In a similar case, EEOC v. Cleveland State Univ., the EEOC brought an equal pay 
action on behalf of two female faculty members of the Mathematics Department. The court 
found that professors in the Mathematics Department have the same teaching and super- 
visory responsibilities with the exception of professors without doctorates, who teach no 
upper level courses. The EEOC selected comparators with similar educational experience 
and similar course loads and the court found that a prima facie case was established. 
EEOC v. Cleveland State Univ., 29 Empl. Prac. Dec. (CCH) ¢ 32,783. 

58 Winkes, 32 Empl. Prac. Dec. (CCH) 4 33, 921 (D.R.I. 1983), rev’d, 747 F.2d 792. 
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violated the Equal Pay Act by instituting a gender-based wage differential 
within the art history department. Professor Winkes compared his salary 
to that of Professor Zerner, the only other associate professor in the art 
history department. Professor Zerner, a female faculty member, received 
a substantial salary increase in July of 1978, shortly after the consent decree 
in Lamphere v. Brown University,5* and after she had received an offer 
of employment from another university.5” Since then, she has continued 
to receive a higher salary than the plaintiff. The defendant argued that 
Zerner exhibited greater skill in her work than did the plaintiff, but the 
court discounted this argument noting that the proper inquiry concerns 
the skills the job requires not the skills an individual possesses.5* Finding 
that the respective positions both required excellence in scholarship, ex- 
cellence in teaching, and a commitment to service, and were equivalent 
in terms of effort and responsibility, the court held that Winkes had 
established a prima facie case.5® 

Fixally in EEOC v. McCarthy,®° the Equal Employment Opportunity 
Commission brought an action on behalf of women teaching at Fram- 
ingham State College alleging that they receive less compensation than 
male colleagues performing equivalent work.*: In this case both parties 
presented statistical evidence using multiple regression analysis.62 The 
court stated that to establish a prima facie case, the EEOC had to show 
that for work requiring equal skill, women were paid less than men.® 


The court found that neither party asserted that men and women performed 
jobs requiring qualitatively different skills, other than differences at- 
tributable to department, experience, or seniority.** Finding salary dif- 





56 See Lamphere v. Brown Univ., 491 F. Supp. 232, 238 (D.R.I. 1980), aff'd, 685 
F.2d 743 (1982). The consent decree mandated that the university increase the number 
of tenured and nontenured female faculty members. Id. at 246-48. 

57 Winkes, 32 Empl. Prac. Dec. (CCH) at 31,394. The offer came from Northwestern 
University and included an initial salary of $25,000. Id. 

58 Id. 

59 Id. The First Circuit concurred with the district court’s conclusion that Winkes 
had established a prima facie case. It reversed because it concluded that Brown had 
established a market force defense. See infra notes 85-95 and accompanying text. 

60 EEOC v. McCarthy, 578 F. Supp. 45. As discussed previously the EEOC now 
possesses the enforcement powers originally granted to the Secretary of Labor. See supra 
note 49. 

61 EEOC v. McCarthy, 578 F. Supp. at 46. 

62 Id. at 47. The court used this evidence to analyze the affirmative defenses raised 
by the defendants. 

63 Id. 

64 Id. The court noted that much evidence focused on the skills individuals brought 
to the jobs, rather than the skills the jobs required. The court stated: 

There was no question throughout the case but that the jobs of all teachers, 

at least when measured within the categories of department and rank, are substan- 

tially equal, and I so find. That individuals performing teaching jobs may possess 

different skills is relevant only as to the fourth exception contained in the Act. 
Id. at 47 n.1. See infra notes 96-101 and accompanying text for a discussion of affirma- 
tive defenses. 








1985] EQUAL PAY 51 


ferentials for comparable jobs, the court ruled that plaintiffs had ‘‘made 
out a prima facie case of violation of the Act.’’®5 


B. Phase II: Affirmative Defenses 


If the faculty members carry their burden of proof and establish a prima 
facie case, then the litigation shifts to the second phase: the college or 
university has the burden of submitting sufficient evidence to prove that 
one of the four statutory affirmative defenses applies and accounts for the 
difference in salary.** The most common defenses offered by colleges and 
universities are that salary differences are explained by a merit system 
or by market factors. For example, a college may produce evidence that 
the differences in beginning salaries are due to degree requirements, prior 
experience, or some more generalized need of the institution. If in fact 
the institution demonstrates that these factors justified the differences in 
initial salaries between male and female faculty members, the institution 
would carry its burden of proof that the salaries were based on a factor 
other than sex. 

In Marshall v. Georgia Southwestern College,®’ for example, the defen- 
dant college attempted to fend off an Equal Pay Act violation by using 
the defenses of a merit system and market factors.** A district court ruled 
against the college and sustained the claims of female faculty members 
that they were paid less for equal work than their male counterparts in 
violation of the Equal Pay Act. First, the college argued that the differences 
in salaries were due to a merit system or merit judgments. The district 
court judge, however, in a clear warning, rejected the defense: 


Here, the merit system operated in an informal and unsystematic manner. 
No teachers were aware of any system and evaluations were carried out by 
the Dean and division heads on an ad hoc subjective basis. Salary and raise 
decisions were based on personal, and in many cases, ill-informed judgments 
of what an individual on his or her expertise is worth.*® 


The court suggested that a permissible merit system might be similar to 
one employed in the civil service sector with a salary based on grade and 
established step increases. 


By merit system the court means something similar to the State of Georgia’s 
merit system and to the United States Civil Service System of establishing 
salary grades plus step increases within grades; determining duties and 
qualifications for every teaching position; assigning every position a begin- 
ning salary grade; and providing for step and grade increases to be awarded 





Id. at 49. 
See supra text accompanying note 14. 


Marshall, 489 F. Supp. 1322; see supra notes 48-51 and accompanying text. 
Marshall, 489 F. Supp. at 1330-31. 
Id. at 1330. 





52 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 12, No. 1 


as the result of time in grade, superior performance or increased 
qualifications.7° 


This is not the type of merit system contemplated by most colleges and 
universities. 

Second, the college offered to explain the salary differences in terms 
of market place factors. It argued that various professors were paid more 
or less depending on their value in the market. The court rejected this 
defense as well, however, because the college failed to introduce any 
specific evidence that it had assessed the market rates for a particular 
faculty position.”* 

In a subsequent case, Melanson v. Rantoul,’? the court relied heavily 
on Marshall in determining that the merit system and market force defenses 
were ineffectual. In Melanson the court found that none of the statutory 
exceptions played a part in salary determinations,’? and specifically ruled 
that defendants failed to establish ‘‘the existence of a merit system in the 
salary-setting framework.’’’4 

By contrast, defendants were more successful in asserting affirmative 
defenses in EEOC v. Cleveland State Univ.,”5 Hein v. Oregon College of 
Education,’”* and Winkes v. Brown University.””? In EEOC v. Cleveland 
State University, the university successfully asserted merit system and 
seniority system defenses, thus preventing plaintiffs from recovering even 
though plaintiffs had established a prima facie case. The university used 
a merit system based on competent teaching and research. Because the 
merit system was written into the university’s personnel policies and 
because the faculty members were familiar with its focus, the court found 
it easy to distinguish the informal and unsystematic merit system alleged 
to exist in Marshal]l.’* Further, the court found that the university’s sen- 
iority system had been formalized in the base salary tables the university 





70 Id. at 1325. 

71 Id. at 1330. The court stated: 

Furthermore, any credibility that the market force defense might have is 

diminished by the fact that those charged with hiring did not inform themselves 

of the market rates of particular expertise, experience or skills. The hiring pro- 

cess is devoid of any bargaining over initial salaries, a process one would nor- 

mally expect in the context of a competing market place. 
Id. at 1331. 

72 Melanson, 536 F. Supp. 271; see supra notes 52-54 and accompanying text. 

73 Melanson, 536 F. Supp. at 288-90. 

74 Id. at 288 (quoting Marshall, 489 F. Supp. at 1330). 

75 EEOC v. Cleveland State Univ., 29 Empl. Prac. Dec. (CCH) ¢ 32,783; see supra 
note 54. 

76 Hein, 718 F.2d 910; see supra notes 36-43 and accompanying text. 

77 Winkes, 747 F.2d 792, rev’g 32 Empl. Prac. Dec. (CCH) 4 33,921; see supra notes 
55-59 and accompanying text. 

78 EEOC v. Cleveland State Univ., 29 Empl. Prac. Dec. (CCH) at 25,642. 
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used. The court concluded that the university ‘‘applied this system in 
a fair and sex-neutral manner.’’’® Accordingly, it ruled that the salary dif- 
ferentials had not resulted from unlawful sex discrimination, and it denied 
plaintiffs’ recovery. 

In Hein, after the three plaintiffs in the education department suc- 
cessfully established their prima facie case the Oregon College of Educa- 
tion introduced considerable evidence that at the time they were hired, 
the male ‘‘comparators’’ deserved higher salaries than their respective 
counterparts because of their abilities and the needs of the college. The 
lower court, however, relying on average salary data, ruled that because 
there was a difference in the average salaries of male and female faculty 
members, ‘‘the salary differentials in the Elementary/Secondary Educa- 
tion Department could not be justified by a factor other than sex.’’®° 
Because each teacher brought ‘‘unique qualities, experiences, and educa- 
tional backgrounds’”’ to the college, the district court thought it would 
be impossible to determine whether differences in starting salaries were 
related to sex.*1 Acknowledging that such a determination would be dif- 
ficult, the Ninth Circuit did not find this adequate reason to turn to 
‘“‘generalized and . . . irrelevant data.’’*? To the court of appeals, the unique 
qualities of faculty members served to emphasize the necessity for a 
thorough and sensitive appraisal of OCE’s [Oregon College of Education] 
affirmative defenses.’’*? Accordingly, the court remanded the case to the 
district court, urging the district court to carefully weigh the complex 
evidence and determine whether the college could justify the different 
starting salaries on factors other than sex.* 

In Winkes*> the plaintiff, a male faculty member, successfully 
demonstrated that his female comparator, Zerner, the only other associate 
professor in the art history department, received greater compensation for 
a job requiring substantially equal skill, effort, and responsibility.** Zerner 
had received a substantial salary increase in 1978, following an offer of 





Id. at 25,641. 

Hein, 718 F.2d at 920-21. 

Id. at 920. 

Id. at 921. 

Id. 

Id.; see supra notes 20-21 and accompanying text. The Hein court was reluctant 

to intrude on university decision-making. 

Post-hoc rationalization, of course, will not permit OCE to carry this burden 
of proving the legitimacy of its payment of unequal starting salaries. However, 
as part of a sensitive inquiry into the roots of the salary differentials, it must 
be remembered that ‘‘[t]he Equal Pay Act entrusts employers, not judges, with 
making the often uncertain decisions of how to accomplish business objectives.’’ 
(quoting Kouba v. Allstate Insurance Co., 691 F.2d 873, 876 (9th Cir. 1982)). 


85 Winkes, 747 F.2d 792, rev’g 32 Empl. Prac. Dec. (CCH) ¢ 33,921. 
86 Winkes, 747 F.2d 792. 
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employment from Northwestern University, and since then had been more 
generously compensated than the plaintiff. By ‘“‘unfortunate coincidence,”’ 
this salary increase occurred shortly after the issuance of the consent decree 
in Lamphere v. Brown University,*” under which the defendant universi- 
ty agreed to remedy deficiencies in tenured female professors.** 

The university defended the salary differential by claiming that the 
merit system and market force exceptions explained the discrepancy in 
salaries. Specifically, the university contended that the salary differential 
resulted from its desire to match the offer of another institution.*® Rejec- 
ting the merit system contention, the district court found that the record 
contained no evidence indicating a ‘‘systematic merit review of faculty 
members according to predetermined criteria.’’°° Similarly, in denying 
the market force defense, the court found that Brown had acted 
precipitately in failing to inform itself of going market rates. The court 
further suggested that Zerner’s salary increase was an attempt by the 
university to comply with the Lamphere decree. Although the court 
acknowledged that Brown had an obligation to recruit and promote female 
faculty members, the court did not believe that Brown was obligated to 
“‘discriminate’’ against faculty members in the process. 

On appeal, the only legitimate issue concerned the validity of Brown’s 
‘‘market force’’ defense.®? Contrary to the district court, the court of appeals 
found that the record contained substantial evidence that the university 
normally awarded merit raises only in response to outside offers. Further, 
the First Circuit found that the university had informed itself of the ‘‘going 
market rate’’ by learning of the salary structure at Northwestern and engag- 
ing in a merit review of Zerner’s work.® In reversing the district court’s 
ruling, the court of appeals explicitly emphasized that this was not an 
affirmative action case. Nonetheless, it was sensitive to the ‘‘two-edged 





Lamphere, 491 F. Supp. at 238. 

Winkes, 747 F.2d at 792. 

Winkes, 32 Empl. Prac. Dec. at 31,397. 

Id. The district court cited both Melanson and Marshall in its discussion. 

%1 Td. at 37,398-99. 

The overall thrust of the Lamphere Decree is to ensure that hiring and promo- 
tional decisions at Brown will be based on merit and achievement, not on gender. 

. . . Together, the Lamphere Consent Decree and the Equal Pay Act guarantee 

that scholarly achievement and teaching ability, rather than gender, will be 
recognized and rewarded. 
Id. at 37,399. 

92 Winkes, 747 F.2d at 793. This defense falls under the fourth exception, a dif- 
ferential based on any factor other than sex. The court of appeals found none of the first 
three exceptions applicable. 

93 Id. at 794. The court applied the ‘‘clearly erroneous’’ standard contained in Feb. 
R. Civ. P. 52, and concluded that in light of all the evidence a mistake had been made. 
Id. at 796-97. 
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sword’’ that Brown faced, caught between the mandates of the Equal Pay 
Act and a court order instructing it ‘‘to take all reasonable steps to in- 
crease the tenured female faculty.’’% 


A university is, of course, not free of the Equal Pay Act, but when it is con- 
fronted with possibly opposing pressures or obligations, some of which in- 
volve the difficult subject of gender, it must be allowed substantial room 
to maneuver, rather than find itself between the devil and the deep blue 
sea. Otherwise, instead of some measure of academic freedom, it will face 
the constant prospect of judicial reproof.*5 


Finally, EEOC v. McCarthy®¢ illustrates the operation of affirmative 
defenses in a case involving the use of multiple regression analysis. In 
McCarthy both sides basically conceded that male and female faculty 
members performed similar jobs.°” Finding discrepancies in pay between 
male and female faculty members, the court concluded that plaintiffs had 
established a prima facie case of wage discrimination based on sex. 

The college’s affirmative defense concentrated on two factors which 
it claimed accounted for the difference in salaries. First, it produced 
evidence focusing on the different skills that teachers actually brought 
to the job, apparently contending that under the fourth exception of the 
Equal Pay Act a ‘‘factor other than sex’’ accounted for the salary 
differential.°* The court found, however, that the evidence generated by 
plaintiffs’ multiple regression analysis effectively disproved the applica- 
bility of the fourth exception by demonstrating that salary differentials 
could be attributable only to sex.°® Second, the college maintained that 
its merit system accounted for the salary differential.1°° Finding that the 
college failed to produce sufficient data to support its contention that the 
differences in pay were related to the merit system, the court questioned 
whether Framingham State had a valid merit system. In order for the court 
to accept the defense, the college would have had to show that ‘‘sexual 





94 Id. at 795. See infra notes 102-127 and accompanying text for a discussion of 
affirmative action. 

95 Id. at 797. The dissenting judge disagreed with the majority’s finding that the 
district court’s conclusion was clearly erroneous. The dissent would have remanded the 
case for a new trial believing that the district court’s ruling was ‘‘incomplete and tainted 
with an erroneous perception of whether it is permissible to consider sex at all in these 
circumstances.’’ Id. at 798 (Pettine, J., dissenting). 

96 EEOC v. McCarthy, 578 F. Supp. 45; see supra notes 60-65 and accompanying text. 

97 EEOC v. McCarthy, 578 F. Supp. at 47. 

88 The court’s discussion of the case indicates that the defendant may have introduced 
this evidence to rebut plaintiffs’ prima facie case regarding equal jobs. The court properly 
points out that as regards plaintiffs’ case, inquiry focuses on the skills required by the 
job not the skills possessed by the teachers. Accordingly, the court considered this evidence 
in light of the applicability of the fourth exception of the Equal Pay Act. Id. at n.1. 

99 Id. at 47-48. 

100 Td. at 49. 
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differences in pay could be accounted for by the operation of the merit 
system, that is, by showing that more men than women received promo- 
tion or salary increases due to meritorious performances.’’!°! The court 
ruled that because the college failed to produce evidence relating the merit 
system with the salary differentials, the female faculty members could 
recover on their claims. This once again demonstrates the difficulty 
affiliated with producing objective criteria to support a defense that salary 
differentials are due to a merit system or to market forces or factors other 
than sex. 


IV. AFFIRMATIVE ACTION AND MALE SALARIES 


The primary rationale for the adoption of the Equal Pay Act was to 
remedy wage discrimination against women. Both Congress and the courts 
affirmed this thrust. In one of the landmark Equal Pay Act rulings, Corn- 
ing Glass Works v. Brennan,’°? the Supreme Court stated: 


Congress’ purpose in enacting the Equal Pay Act was to remedy what was 
perceived to be a serious and endemic problem of employment discrimina- 
tion in private industry—the fact that the wage structure of ‘‘many segments 

’ of American industry has been based on ancient but outmoded belief that 
a man because of his role in society, should be paid more than a woman 
even ijough his duties are the same.’’!% 


Similarly, construing the Equal Pay Act in a case a few years prior to 
Corning Glass Works, the United States Court of Appeals for the Third 
Circuit explained the Act’s intent as follows: 


The Act was intended as a broad charter of women’s rights in the economic 
field. It sought to overcome the age-old belief in women’s inferiority and 
to eliminate the depressing effects on living standards of reduced wages for 


female workers and the economic and social consequences which flow from 
it.104 


The language of the Equal Pay Act, however, applies equally to pro- 
tect men as well as women. This creates a slight tension: employers are 
encouraged to adopt affirmative action measures to remedy past salary 
inequities impinging upon female employees; yet, the Equal Pay Act man- 
dates that all persons regardless of sex should be paid the same for equal 
work. The problem arises when an institution voluntarily adopts an affir- 
mative action plan to remedy past inequities for women faculty members 





Id. 
Corning Glass Works v. Brennan, 417 U.S. 188 (1974). 
Id. at 195 (quoting S. Rep. No. 176, 88th Cong., 1st Sess. 1 (1963)). 


Schultz v. Wheaton Glass Co., 421 F.2d 259, 265 (3d Cir. 1970), cert. denied, 
398 U.S. 905 (1970). 
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and the plan causes male faculty who hold similar jobs to be paid less 
than their female counterparts. Indeed, male faculty members have in- 
itiated Equal Pay Act suits in several instances.1°5 

In the first case of this kind, Board of Regents of the University of 
Nebraska v. Dawes,°* the University of Nebraska, concerned about the 
possible loss of federal funds, reviewed its salary structure intending to 
make the necessary adjustments to eliminate any discrimination based on 
sex.1°7 A special salary committee computed ‘‘a formula by which it could 
compare an actual individual female salary with a hypothetical average 
male salary based only on education, specialization, experience and 
merit.’’?°* Pursuant to this formula, the University of Nebraska adjusted 
upward the salaries of thirty-three female faculty members. As a result 
of the process, at least ninety-two male professionals having substantially 
equal responsibilities were paid less than the minimum established for 
the females. The university brought suit for a declaratory judgment seek- 
ing a determination of the parties’ rights under the Equal Pay Act. The 
court ruled that since the university established a minimum salary schedule 
for one sex which included specific criteria ‘‘such as education, specializa- 
tion, experience and merit, it [violated] the Equal Pay Act [in refusing] 
to pay employees of the opposite sex the minimum required under the 
formula.’’1°9 

In Lyon v. Temple University,‘*° the faculty of the various schools 
at Temple, pursuant to a clause in the collective bargaining agreement 
between the university and the American Association of University Pro- 
fessors, reviewed faculty salaries ‘‘to identify and correct any existing 
faculty salary inequities based on sex or race.’’111 The university awarded 
increases to faculty members entitled to redress. The plaintiffs, several 
male faculty members, filed an equal pay action alleging that as a result 
of the union endorsed affirmative action program, female faculty members 
received higher salaries for equal work.112 

The university conceded that several female employees did receive 
greater compensation because of their gender, but contended that United 





105 Board of Regents v. Dawes, 522 F.2d 380 (8th Cir. 1975), cert. denied, 424 U.S. 
914 (1976); Ende, 565 F. Supp. 501; Lyon, 543 F. Supp. 1372. 

106 Dawes, 522 F.2d 380. 

107 Td. at 381. 

108 Td. at 382 (emphasis added). 

109 Id. at 384. The court was careful to note that a university need not establish 
minimum salaries. It merely held that when a university establishes a minimum salary 
schedule it must apply equally to members of both sexes. Id. 

110 Lyon, 543 F. Supp. 1372. 

111 Id. at 1373-74 (quoting article III, paragraph E of the collective bargaining 
agreement). 

112 Td. at 1374. 
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Steelworkers v. Weber'® justified these wage inequities because they 
resulted from a permissible affirmative action program.‘ The district court 
concluded, however, that the Supreme Court intended to apply the 
*‘narrow’’ ruling in Weber only to Title VII of the Civil Rights Act of 1964 
and not to Equal Pay Act litigation.115 The court first distinguished the 
broad purpose of Title VII from the narrow purpose of the Equal Pay Act: 
whereas Title VII was designed to eliminate discrimination ‘‘with respect 
to all aspects of hiring, firing, and conditions and terms of employment,”’ 
the Equal Pay Act was structured merely ‘‘to eliminate economic and social 
evils caused by wage differentials based on sex.’’1® A further distinction 
the court discovered concerned the temporary nature of the discrimina- 
tion in Weber which the court contrasted with the permanent disadvan- 
tage male faculty members would experience at Temple.‘1” Accordingly, 
the court denied Temple’s motion for a summary judgment. 

In a more recent case, Ende v. Board of Regents,11* the District Court 
for the Northern District of Illinois reached a result contrary to that in 
Lyon. Responding to an investigation concerning sex discrimination in 
salaries, Northern Illinois University voluntarily implemented an affir- 
mative action program to remedy inequities in female salaries.11° The 
university established a formula taking into account rank and years of 
service. In devising the formula, there was some discussion of account- 
ing for market factors in determining the average salary; however, this 
concept was not included in the salary formula.!2° Accordingly, any 
woman who received a salary less than the average hypothetical salary 
of a male who had similar rank and years of service was paid an addi- 
tional supplement to offset alleged sex-based salary differentials.121 

As the result of the application of the formula and the payment of 
the supplements, a number of male faculty were paid less than female 
faculty members of similar rank and status within departments. This 
disparity occurred primarily in departments in which salaries were lower 
than the average for tne institution.122 The male faculty members brought 





113 United Steelworkers of Am. v. Weber, 443 U.S. 193 (1979). 

114 Lyon, 543 F. Supp. at 1374. In Weber, the United States Supreme Court held 
that Title VII did not bar an employer and union from voluntarily agreeing to a race- 
conscious affirmative action plan. Id. at 1374-75. 

115 Id. at 1375. 

116 Id. The court found no need for employers to have an ‘‘area of discretion’’ under 
the Equal Pay Act to adopt voluntary remedial plans with regard to sex based wage dif- 
ferentials. Id. 

117 Id. at 1375-76. 

118 Ende, 565 F. Supp. 501. 

119 Td. at 502. 

120 Td. at 503-04. 

121 [d. at 504. The salary structure the university used was remarkably similar to 

used in Dawes. Id. at 506. 

122 Id. at 504. 
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suit against Northern Illinois University alleging a violation of the Equal 
Pay Act. 

The parties agreed that, as in Dawes, the university’s remedial salary 
structure violated the literal terms of the Equal Pay Act.!2* The university 
contended, however, that im light of Weber and Regents of the University 
of California v. Bakke,'2* two cases in which the Supreme Court sustained 
the concept of voluntary affirmative action programs, it should not be 
discouraged from instituting a reasonable affirmative action program which 
substantially remedied the effects of past salary discrimination.'25 The 
court assessed at length the implications of the Supreme Court’s deci- 
sions in Bakke and Weber and also reviewed the reasoning of the district 
court in Lyon v. Temple University.12* Criticizing the Lyon decision 
because of its narrow interpretation of Weber and because of its ‘‘chilling 
effect’’ on voluntary affirmative action programs, the court ruled that the 
University of Northern Illinois’ program was a reasonable approach to 
remedying past salary discrimination.’2” Accordingly, it ruled in favor 
of the university and denied relief to the plaintiff class. 


V. ANALYSIS: PREVENTIVE ACTION 


In balancing the competing claims of remedying past discrimination 
and not introducing new categories of discrimination an institution must 
walk a fine line. Several principles are worth noting here. 


First, an institution should assess its salary system, determine what 
inequities, if any, exist, and take steps to remedy the inequities without 
adversely affecting currently employed faculty. One way to do this is to 
follow the examples of Dawes and Ende and develop a formula that creates 
an average hypothetical male salary. To avoid the litigation that resulted 
in Dawes and Ende, a university need only apply the salary formula across 





Id. at 505. 

Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 
Ende, 565 F. Supp. at 506. 

Id. at 506-10. 

Id. at 510. Reflecting a sensitivity to the potential intrusiveness of active judicial 
review of employers’ voluntary efforts to remedy past discrimination, the court ruled: 
While this court is sympathetic with the plight of the plaintiffs here, it is clear 
that the defendant was making a reasonable, good faith effort to adjust inequities 
which admittedly had existed for many years. On an overall university level, 
the plan which was implemented by the University did succeed in removing 
the salary inequities which had existed between male and female employees. 
Under such circumstances, the court will not substitute its judgment for that 
of the defendant. To do so would place the University here, and other employers 
considering corrective action in the future, in the untenable position of attempting 
to anticipate what a court, acting with the benefit of hindsight, might consider 

to be a reasonable plan under a particular set of circumstances. 
Id. at 509. 
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the board. Rather than compare only the salaries of female faculty to the 
hypothetical average, all faculty should be compared to the hypothetical 
average. Corrective measures should be taken with respect to any salary 
discrepancy, regardless of gender. If a university goes to the expense of 
developing a formula and applying it to feniale faculty members, only 
marginal additional costs may be incurred in applying the formula to male 
faculty as well. Further, by incurring this ‘‘preventive cost’’ a university 
can assure itself substantial savings in terms of litigation costs. 

Second, if a college or university does encounter an equal pay 
challenge, distinctions among faculty based on skill, effort, and respon- 
sibility should be documented. Obviously, not all faculty positions are 
fungible, but the institution must clearly define the specific requirements 
of positions in order to validate salary differentials. In this way an institu- 
tion has the best chance of defeating a plaintiff’s prima facie case. 

Third, an institution that utilizes a merit system to determine salaries 
and intends to rely on it as a basis for justifying salary differentials should 
develop reasonable criteria and procedures for their application. The in- 
stitution should also ensure that faculty members know of and understand 
the merit system. 

Fourth, an institution that justifies salary differentials on legitimate 
market factors must be prepared to produce evidence that the institution 
actually assessed the market and the need to pay the salary differential. 
Only by documenting this evidence can a college or university hope to 
be successful in asserting its affirmative defense. 








EXEMPT ORGANIZATIONS AND REAL 
ESTATE SYNDICATIONS AFTER THE 
TAX REFORM ACT OF 1984 


SUSAN L. FLAHERTY* 


I. INTRODUCTION 


Many tax-exempt organizations’ are faced with cutbacks in traditional 
forms of federal assistance as well as decline in their own independent 
resources. At the same time, many colleges and universities have physical 
plants in need of expensive rehabilitation. While cost estimates for these 
repairs run into the millions of dollars, depending upon the scope of the 
work, many colleges and universities have limited or no capital funds 
available to finance such work. In many instances if the facilities are not 
repaired soon, it may be the case that they would be unsuitable for use 
at all in the future. Some colleges and universities do not recognize 
depreciation in their financial accounts. The physical plant is carried on 
the books at acquisition cost plus capitalized repairs and additions. Ideally, 
colleges and universities should create and maintain replacement reserve 
funds so that when assets, such as physical plant, wear out, they may 
be replaced. Unfortunately, few nonprofit institutions can afford to keep 
up with current maintenance costs, let alone afford to put aside funds 
for eventual replacement of facilities. In light of the ever difficult finan- 
cial situation in which institutions find themselves, new and creative 
financing techniques have been sought out. 

In the Economic Recovery Tax Act of 1981 (ERTA),? Congress pro- 
vided a new set of generous tax incentives for investments in capital assets. 
Most of those incentives had previously been available only to for-profit 





* Associate, Williams, Myers and Quiggle, Washington, D.C.; Master of Laws, Taxa- 
tion, with High Honors, 1384, George Washington University; J.D. 1980, George Washington 
University; B.A. with High Distinction, 1977, Pennsylvania State University. 

1 The reference here is to organizations exempt from federal income taxation under 
the Internal Revenue Code section 501(c)(3). The discussion which follows also applies to 
other organizations subject to the same requirements as I.R.C. section 501(c)(3) organiza- 
tions. For a thorough discussion of requirements for exemption, see B. Hopkins, THE LAw 
OF TAX-EXEMPT ORGANIZATIONS (4th ed. 1983). For a succinct synopsis of requirements for ex- 
emption, see, for example, Kaplan, Real Estate Opportunities for Tax-Exempt Organiza- 
tions: Potential and Pitfalls after Plumstead Theatre, 61 TAXES 291, 292-96 (1983). 

2 Pub. L. No. 97-34, 95 Stat. 172 (1981). 
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organizations. However, public and tax-exempt institutions had begun 
to take advantage of these tax benefits. Bennington College in Vermont 
was among the first exempt entities to consider sale/leaseback 
transactions.* The city of Oakland, California has used the sale/leaseback 
concept with the goal of rehabilitating its aging civic auditorium. The 
Museum of Modern Art in New York is also using these financing 
concepts.* Other exempt entities in New York such as Carnegie Hall and 
Saint Bartholomew’s Church are using similar financing devices.* 

When public and tax-exempt institutions began to take advantage of 
these tax incentives and realized substantial savings in rehabilitation and 
new construction costs Congress began to scrutinize the propriety of the 
tax-exempt organizations’ use of these incentives—particularly in the area 
of real estate investments. Ultimately, this Congressional scrutiny resulted 
in substantial changes in the tax treatment of real estate transactions in- 
volving tax-exempt organizations. These changes were enacted as the Tax 
Reform Act of 1984, which was part of the Deficit Reduction Act of 1984.’ 

This Article examines the nature of some of the creative financing 
techniques which emerged after ERTA, and in particular, their applicability 
to real estate transactions of tax-exempt organizations.* Further, the Ar- 
ticle also examines the impact of the Tax Reform Act of 1984 on these 
financing techniques. 


II. SALE/LEASEBACK TRANSACTION: MECHANICS — 


ERTA provided substantial financial incentives which encouraged the 
private sector and exempt organizations to engage in mutually beneficial 
sale/leaseback transactions. The private investor not only purchased a long- 
term economic investment, but also may have realized substantial tax 
deductions and credits which exempt organizations could not utilize. In 
return for these tax benefits, the private investor would pass back economic 
benefits to the exempt organization. The exempt organization gained ac- 
cess to a source of funding which it could, for instance, use to rehabilitate 
its deteriorating physical plant or to construct a new facility. 

Braitman® described a hypothetical sale/leaseback transaction after ER- 
TA (but before the effective date of the Tax Reform Act of 1984) as follows. 





3 Boston Globe, Mar. 31, 1983, at 17; Wash. Post, Apr. 20, 1983, at A12. 

4 Braitman, Creative Uses of Real Estate for Financing Tax Exempt Organizations, 
13 N.Y.U. CONF. ON CHARITABLE ORGANIZATIONS § 8.07 (1983). 

5 Id. at § 8.06[3]. 

6 Id. at § 8.06[1] and [2]. 

7 Pub. L. No. 98-369, 98 Stat. 494 (1984) [hereinafter cited as Act]. 

8 The discussion here is focused largely upon real estate transactions, although many 
of the principles discussed could apply equally well to transactions involving personalty, 
such as computers or other equipment. 

® Braitman, supra note 4 at § 8.07. 
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The tax-exempt organization would sell to a partnership of investors a 
building requiring rehabilitation. The organization would then lease it 
back under a long-term lease, such as a thirty-year lease. The financing 
of the purchase would be accomplished through investor contributions 
and loan proceeds. Further, as a condition of purchase, the partnership 
would agree to renovate the acquired building. If the sale/leaseback trans- 
action were appropriately structured, a substantial ‘‘rehabilitation tax 
credit’’ would have been generated, and the partnership would recognize 
this credit upon placing the property in service. 

Ideally, the exempt organization’s investment of the sale proceeds 
would generate the income necessary to make rental payments. The part- 
nership would use the rental payments to retire the debt incurred to ac- 
quire the property. At the end of the lease period, the partnership owned 
the rehabilitated buildings free and clear. 

Prior to the Tax Reform Act of 1984, the rehabilitation credit was 
available for property leased to tax-exempt organizations and governmental 
units.1° A ‘‘qualified rehabilitation expenditure’’ was one which was prop- 
erly chargeable to a capital account and incurred for property with a thirty- 
year recovery period. In addition, the expenditures had to be connected 
with the rehabilitation of a ‘‘qualified rehabilitated building.’’!2 The part- 
nership was entitled to a credit of fifteen percent for qualified rehabilita- 
tion expenditures incurred for thirty-year property.'* A credit of twenty 
percent was available for forty-year property.’* Certified historic 
structures'® could qualify for a credit of twenty-five percent.® 

Generally, the basis of property had to be reduced by the amount of 
the rehabilitation credit,1” but under the prior law, a more favorable treat- 
ment was provided for certified historic structures, namely that the basis 
of the property needed only be reduced by one-half of the credit.1* The 
straight-line method of depreciation had to be used** and the Accelerated 
Cost Recovery System (ACRS) was not available for depreciating the cost 
of the original purchase of the property.?° 

A more specific description of a hypothetical transaction illustrates 
the functioning of the sale/leaseback mechanism in the real estate context 
prior to the Tax Reform Act of 1984. The purchaser(s) in the sale/leaseback 
frequently organized into a partnership, sometimes called a syndication. 





. § 48(a)(4) and (5) (1982). 
- § 48(g)(2)(A) (1982). 

. § 48(g)(1) (1982). 

. § 46(b)(4)(A) (1982). 


- § 48(g)(3)(A) (1982). 

. § 46(a)(2)(F)(i) (1982). 
. § 48(g)(5)(A) (1982). 

. § 48(q) (1982). 

. § 48(g)(2)(B)(i) (1982). 
. § 168 (1982). 
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A syndication could have consisted of any number of limited partners 
and one or more general partners including the tax-exempt organization 
itself. As in any other limited partnership the general partner was respon- 
sible for the operation of the purchased facility, collection of rent, pay- 
ment of bills, and assignment of the depreciation and tax credits to the 
other partners according to the terms of the partnership agreement. Each 
year the general partner would be responsible for filing an IRS Form 1065 
showing the allocation of partnership profits or losses and depreciation 
to each partner. The general partner administered the cash generated by 
sales of partnership interests to limited partners. Part of the cash was used 
for rehabilitation of the assets and another part was paid to the seller ex- 
empt organization as the cash portion of the purchase price (which in 
turn, the exempt organization may have invested in a reserve fund so that 
when the time came for the exempt organization to repurchase the assets, 
sums would be available to do so). 

As part of the purchase price, the seller exempt organization often 
took back a first mortgage secured by the facility sold, and the actual cash 
investment of the syndication made up the remaining amount of the sales 
price of the asset. The partnership or syndicate had, as ‘‘costs of doing 
business,’’ the principal payment, mortgage interest payment, operating 
costs, some rehabilitation costs, and taxes. In most instances the partner- 
ship showed either a small profit or a net operating loss (of which deprecia- 
tion was an element). The partners could have used a portion of this net 
operating loss as an offset against income from other sources throughout 
the period of the investment. Partners were also entitled to rehabilitation 
tax credits to reduce personal income tax liability.21 

Some of these transactions were constructed so that the purchaser 
syndication paid only a portion of the interest on the mortgage each year, 
and the remainder of the interest was accrued and added to the principal 
so that at the end of the lease term the principal and accrued interest 
balance would have grown to an amount larger than the original mort- 
gage. In these situations, this unpaid obligation due the seller exempt 
organization, plus the reserve fund at its appreciated value, would pro- 
vide the funds for repurchase by the exempt organization at the then- 
current appraised value of the property. 

If the purchaser syndication was properly constructed from the begin- 
ning, the investor partners would get back their original investment, plus 
they would have enjoyed a steady stream of deductions worth as much 
to them as a stream of gross taxable income of the same dollar amount. 





21 The functioning of the sale/leaseback mechanism remains conceptually identical 
both before and after the Deficit Reduction Act of 1984; however, the tax benefits of the 
mechanism are reduced by the Act, as explained later in the article. Examples or hypotheticals 
herein are pre-Act examples, unless otherwise stated. 
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The great appeal of these transactions was the bottom line—many exempt 
organizations could finance rehabilitation or construction of facilities at 
a net rate of only a few percentage points of interest per year. In the past 
this could result in approximately twenty percent savings in overall proj- 
ect costs since the organization would have been spared borrowing money 
at market rates for rehabilitation projects, without the benefit of economic 
savings realized through the sale/leaseback mechanism. 1? 

The possibilities here for innovative financing and resultant savings 
to exempt organizations seemed unlimited. In short, all of these 
sale/leaseback transactions described above created benefits on both sides 
which simply did not exist before.?% 


III. CONGRESSIONAL DISAPPROVAL OF SALE/LEASEBACK TRANSACTIONS 


The sale/leaseback transactions fell under Congressional scrutiny. As 
a general rule, ACRS and other depreciation deductions and investment 
credits are simply not available for property owned by governmental units 
and other tax-exempt organizations since these entities are not generally 
taxable.24 Moreover, no investment credit is allowed for property leased 
to or otherwise used, although not owned, by a tax-exempt organization 
in its exempt function or by a governmental unit.?5 This is the so-called 
‘nontaxable use restriction.’’ The nontaxable use restriction did not af- 
fect the allowance of ACRS deductions and certain other tax benefits. As 


a result, tax-exempt entities, by leasing property, pass on to others, in 
return for cash, tax benefits that they could not have enjoyed had they 
owned the property themselves. This was the principal concern of Con- 
gress. Coupled with this concern was the fact that the tax-exempt entities 
involved had already received governmental subsidies in the form of tax 
deductible contributions, and in some instances federal grant money. In 
addition, the tax-exempt entities could invest the proceeds of the sale and 





22 C. GREENWALD, FINANCING ALTERNATIVES FOR GOVERNMENT AND Nonprorits (Washington 
Financial Group 1983). The Internal Revenue Service for some time had been critical of 
creative financing arrangements where a tax-exempt entity was acting as a general partner 
in a limited partnership. The partnership arrangement would be closely scrutinized to assure 
that statutory obligations imposed on the general partner by state law or federal law would 
not conflict with the organization’s pursuit of charitable goals. An exempt organization would 
have to demonstrate to the Service that as a general partner it would be sufficiently insulated 
from these obligations. For discussion of the principal concerns of the Internal Revenue 
Service, see for example, Kaplan, Real Estate Opportunities for Tax-Exempt Organizations: 
Potential and Pitfalls After Plumstead Theatre, 61 TAXES 291, 292-96 (1983). 

23 For additional discussion on approaches to real estate investments by exempt 
organizations prior to the Deficit Reduction Act of 1984, see also Hasson, Leasing and Other 
Real Estate Investments by Exempt Organizations, 19 WasH. NoNn-Prorit TAX ConrF. (1983); 
McDonald, Financial Planning: Investment Strategies for Exempt Organizations, EXEMPT 
ORGANIZATIONS: TAX STRATEGIES AND LEGAL PROBLEMS 125 (1982). 

24 T.R.C. § 501(a) (1982). 

28 LR.C. § 48(a)(4) and (5) (1982). 
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receive the income from these investments free of tax. In some instances, 
these transactions were characterized as the ‘‘sale’’ by exempt organiza- 
tions of certain tax benefits to outside investors.2® While 1983 came to 
a close without passage of any legislation on this subject, ultimately, tax- 
exempt entity leasing provisions affecting the sale/leaseback transactions 
were enacted as part of the Deficit Reduction Act of 1984 (the ‘‘Act’’). 


IV. THE DEFICIT REDUCTION ACT OF 1984: CONGRESSIONAL CRACKDOWN ON 
TAX-EXEMPT ENTITY PARTICIPATION IN SALE/LEASEBACKS 


The principal means used by the Act to restrict the number of tax- 
exempt entity real estate leasing transactions is to deny access to ACRS 
and to deny the rehabilitation credit for tax-exempt use real property. 

“Tax-exempt entities’’ and ‘‘tax-exempt use property’’ are broadly 
defined by the Act. ‘“Tax-exempt entities’’ include virtually every organiza- 
tion exempt from tax.?” For fifteen- or eighteen-year real property, the 
term ‘‘tax-exempt use property’’ is defined as the portion of the property 
leased to a tax-exempt entity in a disqualified lease.2* A lease by a tax- 
exempt entity is a ‘‘disqualified lease,’’ and therefore the real property 
is tax-exempt use property, if either (1) part or all of the property was 
financed by the proceeds from tax-exempt obligations and the tax-exempt 
entity participated in the financing; (2) under the lease there is a fixed 
or determinable purchase price or sale option that is exercised by or must 
be honored by the entity; (3) the lease has a term in excess of twenty years; 
or (4) the lease occurs after a sale or other transfer of the property by, 
or a lease of the property from, the tax-exempt entity and such property 
has been used by the tax-exempt entity for more than three menths before 
the sale or lease.2® While an option to purchase the property at fair market 
value at the time the option is exercised is not considered a fixed or deter- 
minable price option, a provision that has the effect of passing on to the 
lessee the risk that the property’s residual value will decrease is treated 
as the equivalent of a fixed or determinable sale price option. 





26 In February, 1983, the Oversight Subcommittee of the House Ways and Means 
Committee, chaired by Rep. Charles Rangel, held a hearing on the Navy’s controversial use 
of leasing transactions to obtain cargo ships and other vessels. In June, 1983, the full tax- 
writing committee held a hearing on legislation on leasing. In announcing the hearing, Ways 
and Means Chair Dan Rostenkowski expressed ‘‘alarm’’ at accounts of sale/leaseback trans- 
actions for existing buildings such as museums, city halls, and basketball arenas. A bill 
introduced by Rep. J. J. Pickle, H.R. 3110, was said to be designed to stop government agen- 
cies and tax-exempt organizations from using leverage leasing as a way of indirectly reaping 
the benefits of liberal investment tax credits and depreciation writeoffs. The Administration 
was also critical of the sales/leaseback transactions. See, e.g., White House text of President 
Reagan’s veto message on S. 973 (June 17, 1983). : 

27 LR.C. § 168(j)(4)(A)(ii) (1984). 
28 LR.C. § 168(j)(3)(B) (1984). 
29 Id. 
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With regard to term of the lease, a lessee’s option to renew at fair 
market value, as determined at the time of renewal, would not be taken 
into account in determining the term of the lease. However, the Conference 
Committee Report indicates that the rule regarding realistic contempla- 
tion of the parties as the test for length of the lease term and similar rules 
would take precedence over the rule regarding fair rental renewal options 
with respect to real property so that, under all the facts and circumstances, 
the term of the fair rental value option may be treated as a part of the 
original lease term. In addition, two or more successive leases with respect 
to the same or substantially similar property that are a part of the same 
transaction or a series of related transactions are treated as one lease.° 

There is also a thirty-five percent threshold test, whereby in no event 
is any portion of eighteen-year real property treated as tax-exempt use 
property unless more than thirty-five percent of the property is leased to 
a tax-exempt entity or entities in disqualified leases.** 

Tax-exempt use property does not include any portion of property, 
including eighteen-year real property, if the portion used by the tax-exempt 
entity directly or through a partnership is used in an unrelated trade or 
business which is subject to tax as unrelated business income under I.R.C. 
section 511.32 

In addition, rules are provided to determine whether an entity is con- 
sidered related to a tax-exempt or governmental entity.** Each entity other 
than a governmental entity or agency, or instrumentality of such a unit 
is related to another entity if both entities have either significant purposes 
in common and substantial common membership or have direct or in- 
direct substantial common control or direction; governmental units or in- 
strumentalities of these units are related to each other if the other unit 
derives its powers, rights, or duties in whole or in part from the same 
sovereign authority.*4 Use by a related entity may constitute a disqualified 
lease by a tax-exempt entity. 

There are also special rules which apply to partnerships or other pass- 
through entities which structure transactions so as to avoid restrictions 
on both the depreciation deductions and the investment tax credit under 
the Act. To determine whether property is tax-exempt use property, each 
partner is treated as the user of the property in proportion to its interest 
in the partnership. There are special rules that apply to property owned 
by a partnership which has taxable and tax-exempt partners, and these 
rules indicate the portion of the property which is considered tax-exempt 





30 I.R.C. § 168(j)(6) (1984); H.R. Rep. No. 861, 98th Cong., 2d Sess. 788 (1984), citing 
Hokanson v. Commissioner, 84-1 U.S. Tax Cas. (CCH) ¢ 9217, at 83,401 (9th Cir. 1984). 

31 L.R.C. § 168(j)(3)(B) (1984). 

32 LR.C. § 168(j)(3)(A) and (D) (1984). 

33 T.R.C. § 168(j)(7) (1984). 

34 L.R.C. § 168(j)(4) and (7) (1984). 
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use property. For instance, if a tax-exempt organization is allocated one 
percent of the partnership income or loss but has a fifty percent interest 
in any gain on the sale of partnership property, the property becomes tax- 
exempt use property to the extent of fifty percent.%¢ 

If any of these requirements are met, the property is characterized 
as tax-exempt use property and the benefits of ACRS will not be available 
in determining cost recovery deductions. The straight-line method must 
be used. For eighteen year real property, the recovery period is the greater 
of forty years or 125 percent of the lease term.?” 

Under the Act, the rehabilitation tax credit for qualified rehabilita- 
tion expenditures will no longer be available for any portion of the building 
which is tax-exempt use property, although expenditures excluded may 
be taken into account in determining whether there has been a substan- 
tial rehabilitation of a building.** 

There are some exceptions from the rules of the Act for short-term 
lease property whereby the limits on ACRS deductions would not apply 
where the property was subject to a short-term lease to a tax-exempt en- 
tity. In the case of eighteen-year real property, a short-term lease is a lease 
with a term of less than three years.*® However, the term of a lease would 
include all periods during which there is an option to renew. As noted 
above, the Conference Committee Report indicates that the rule regarding 
tests for length of the lease term will be a test of all the facts and 
circumstances. 

Generally, the Act applies to property placed in service after May 23, 
1983. Also, if the property was placed in service on or before May 23, 
1983, new rules would apply in a situation where there is tax-exempt use 
pursuant to a lease which had been entered into after May 23, 1983. There 
are certain transitional rules and exclusions provided by the Act. In the 
case of property owned by a partnership, if there was a written binding 
contract on October 21, 1983, requiring the tax-exempt organization to 
lease the property and the taxpayer to acquire or construct the property, 
the new limitations of the Act would not apply. There is also a ‘‘binding 
contract’’ exception which provides that the rules of the Act would not 
apply to property which had been acquired between June 30, 1982, and 
May 24, 1983, if the lease to a tax-exempt entity was pursuant to a written 
binding contract which had been entered into before January 1, 1985.4° 

Another transitional rule provides that where a contract, entered into 
after June 30, 1982, and before May 23, 1984, requires the taxpayer or 





LR.C. § 168(j)(8) (1984). 

Id. 

LR.C. § 168(j)(1), (2)(A), and (F), and LR.C. § 168(g)(2) (1984). 
LR.C. § 48g(2)(B)(6) (1984). 

LR.C. § 168(j)(3)(C) (1984). 

Act § 31(g)(3)(A) and (B) (1984). 
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tax-exempt entity to acquire, construct, reconstruct, or rehabilitate prop- 
erty, or where the construction, reconstruction, or rehabilitation of the 
property was completed after December 31, 1982, and before May 24, 1983, 
the rules of the Act do not apply.*1 

A third transitional rule has to do with ‘‘significant official govern- 
mental action.’’4? Under this rule, the Act does not apply to property con- 
stituting part of a project that is leased to a tax-exempt entity pursuant 
to a written binding contract entered into before 1985, which requires 
the tax-exempt entity to be the lessee of the property, if, on or before 
November 1, 1983, there was significant official governmental action with 
respect to the project or its design. The House Committee Report indicates 
that ‘‘significant official governmental action’’ exists when the govern- 
ing body having authority to commit the tax-exempt entity to the project, 
to provide funds for it, or to approve the project, adopts a resolution or 
ordinance, or takes similar official action. The action which was taken 
must have been specific with regard to a particular project indicating the 
intent of the governing body to proceed with the project.*? Many spe- 
cifically designated projects have been excluded from the Act.*4 

To summarize, the purpose of the changes of the Act was to restrict 
what critics had characterized as an indirect subsidy to tax-exempt 
organizations whereby tax-exempt entities had been taking full economic 
advantage of the rewards of unavailable tax benefits by selling their assets 
to those who could take advantage of these tax benefits and then leasing 
their assets back. The changes in the tax law will achieve their purpose, 
and their effect will be to make sale/leaseback arrangements much less 
attractive. Restricted use of ACRS for lessors in the sale/leaseback (and 
lease/leaseback) transactions will greatly reduce, and in many instances 
eliminate, advantages which would be gained by a lessee through the lower 
cost of leasing. Therefore, the cost of financing assets will greatly increase 
for charitable organizations and educational institutions who have 
previously been taking advantage of this technique. The effect of these 
new provisions will also increase the cost of borrowing against any equity 
which these organizations have in existing facilities. In each instance, 
the determination of whether any advantage remains to be gained is a 
matter of examining economic projections of each transaction in light of 
the rules of the Act. 


Conclusion 


Because of increased costs of operation and other financial pressures 
such as reduction in federal funding and increasing inflationary costs, 





41 Act § 31(g)(3)(C) (1984). 

2 Act § 31(g)(4)(A) (1984). 

3 Act § 31(g)(4) (1984). 

44 See Act § 31(g)(5), (6), (7), (10), and (17) (1984). 
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exempt organizations had been seeking new sources of funds to support 
and expand their operations. In this connection, sale/leaseback transac- 
tions prior to the Act provided important new sources of financing for 
exempt organizations. These transactions have been carefully scrutinized 
by the Congress, and as a result, their value to investors has been dimin- 
ished by the Deficit Reduction Act of 1984. Decisions to enter into such 
a transaction will have to be made on the basis of financial projections, 
the ability to find investors willing to depreciate the assets over the forty- 
year periods, and the ease or difficulty the exempt organization finds in 
complying with other rules of the Act. The Congressional crackdown on 
‘the sale of tax-exempt entity tax benefits’’ in sale/leaseback transactions 
will, in all likelihood, intensify the search for alternative financing of 
capital projects. 








THE STANDARD OF PROOF IN 
STUDENT DISCIPLINARY CASES 


NICHOLAS TROTT LONG* 


I. INTRODUCTION 


For most of the twentieth century student affairs administrators per- 
formed their roles as counselors and disciplinarians free from significant 
judicial interference. While the tension of the twin roles was 
acknowledged, it was deemed analogous to the tension caused by an er- 
rant child within a large family. The doctrine of in loco parentis assumed 
that the institution had the best interests of the student at heart and if 
the best interests of the student body as a whole required an individual’s 
expulsion, that expulsion was assumed to be in the best interests of all 
concerned. Just as children had few legal rights distinct from their families, 
so did students have few rights distinct from the institutional parent. 

Student activism in the 1960s brought an end to in loco parentis as 
well as to traditional town/gown social segregation. As school and col- 
lege students marched and otherwise demonstrated for a variety of civil 
rights, some college administrators (sometimes under outside pressure) 
sought to ‘‘maintain order’’ by punishing students who exercised those 
rights. Faced with administrative action that was often arbitrary and un- 
fair, the courts intervened.? 





* General Counsel, University of Rhode Island, Rhode Island College, and the Com- 
munity College of Rhode Island. J.D., Columbia, 1972; B.A., Cornell, 1968. 

1 Gometz & Parker, Disciplinary Counseling: A Contradiction, 46 PERSONNEL AND 
Gumance J., No. 5 Reprinted In CoLLEGE STUDENT PERSONNEL (L. Fitzgerald, W. Johnson & 
W. Noris ed. 1970). 

2 Tinker v. DesMoines Indep. Community School Dist. 393 U.S. 503 (1969) (wearing 
of arm bands to protest war allowed); Brunside v. Byars, 363 F.2d 744 (5th Cir. 1966) (wear- 
ing of 1 ¥% inch diameter button with the legend ‘‘One Man One Vote”’ allowed); Scoggin 
v. Lincoln Univ., 291 F. Supp. 161 (W.D. Mo. 1968) (a case concerned with a cause long 
dear to the hearts of students, the quality of cafeteria food); Dickey v. Alabama State Bd. 
of Educ., 273 F. Supp. 613 (M.D. Ala. 1967) (injunction against enforcement of rule pro- 
hibiting criticism of governor or legislature in college newspaper granted); Esteban v. Cen- 
tral Missouri State College, 277 F. Supp. 649 (W.D. Mo. 1967), aff’d, 415 F.2d 1077 (8th 
Cir. 1969), cert. denied, 398 U.S. 965 (1970) (due process required in campus prosecution 
of student for participation in off campus street demonstration); Hammond v. South Carolina 
State College, 272 F. Supp. 947 (D.S.C. 1967) (enjoined enforcement of ban against ‘‘celebra- 
tions, parades or demonstrations’’ without prior college approval); Knight v. State Bd. of 
Educ., 200 F. Supp. 174 (M.D. Ten. 1961) (due process required before ‘‘Freedom Ride’ 
convicticn in Mississippi could be used as basis for expulsion from Tennessee State College). 
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A classic case was Dixon v. Alabama State Board of Education.? On 
February 25, 1960, students from the Alabama State College for Negroes 
sought service from a publicly owned lunch grill located in the Mont- 
gomery County Courthouse. In the next week, students also staged peaceful 
demonstrations which included speech making and hymn singing. On 
March 4, nine of the students were dismissed from the college without 
any prior notice, without being advised of any specific conduct violations, 
and without being given any opportunity to be heard. The students brought 
suit, alleging that their constitutional right to due process had been 
violated. The local federal district court denied the students relief, but 
the Court of Appeals for the Fifth Circuit reversed the trial court’s decision. 

The Board of Education defended the college’s dismissal of the 
students, citing a regulation that said, inter alia: ‘‘Just as a student may 
choose to withdraw from a particular college at any time for any personally- 
determined reason, the college may also at any time decline to continue 
to accept responsibility for the supervision and service to any student with 
whom the relationship becomes unpleasant and difficult.’’* The Fifth Cir- 
cuit held that the Board’s rule denied the students due process, and that 
the students were entitled to notice of the charges against them and a 
rudimentary hearing during which they could rebut the charges before 
they could be expelled.5 The court pointed out that a ‘‘full-dress judicial 
hearing’’ was not required, and it paid obeisance to the college’s ‘‘educa- 
tional atmosphere’’ and its apparent incompatibility with formal pro- 
cedures modeled on the criminal justice system.® 

In the years since Dixon, various courts have restated the holding 
and a few have expanded on it.” Courts, colleges, and student personnel 
administrators seem to have wrestled with every aspect of the due proc- 
ess issue. At least one commentator has complained that the preoccupa- 
tion with due process on campus has resulted in pervasive proceduralism 





3 Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 368 
U.S. 930 (1961). 


4 Id. at 156. 

5 Id. at 156-57. 

6 Id. at 159. 

7 Gabrilowitz v. Newman, 582 F.2d 100 (1st Cir. 1978); Winnick v. Manning, 460 
F.2d 545 (2d Cir. 1972); Sill v. Pennsylvania State Univ., 462 F.2d 463 (3d Cir. 1972); Wasson 
v. Trowbridge, 382 F.2d 807 (2d Cir. 1967); Hart v. Ferris State College, 557 F. Supp. 1379 
(W.D. Mich. 1983); Kolesa v. Lehman, 534 F. Supp. 590 (N.D.N.Y. 1982); Marin v. Univer- 
sity of P.R., 377 F. Supp. 613 (D.P.R. 1974), aff’g, 346 F. Supp. 470 (D.P.R. 1972); Haynes 
v. Dallas County Junior College Dist., 386 F. Supp. 208 (N.D. Tex. 1974); Esteban v. Central 
Mo. State College, 277 F. Supp. 649 (W.D. Mo. 1967), aff’d, 415 F.2d 1077 (8th Cir. 1969), 
cert. denied, 398 U.S. 965 (1970); GENERAL ORDER ON JUDICIAL STANDARDS OF PROCEDURE AND 
SUBSTANCE IN REVIEW OF STUDENT DISCIPLINE IN TAX SUPPORTED INSTITUTIONS OF HIGHER ENUCA- 
TION AND MEMORANDUM ON JUDICIAL STANDARDS ON PROCEDURE AND SUBSTANCE, 45 F.R.D. 133 
(W.D. Mo. 1968); Goldberg v. Regents of the Univ. of Cal., 248 Cal. App. 2d 867, 57 Cal. 
Rptr. 463 (1967); Tedeschi v. Wagner College, 49 N.Y.2d 652, 404 N.E. 2d 1302, 427 N.Y.S. 
2d 760 (1980); Sabin v. State Univ. of N.Y. Maritime College at Fort Schuyler, 460 N.Y.S.2d 
332 (A.D. 1983); Nzuve v. Castleton State College, 133 Vt. 225, 335 A.2d 321 (1975). 








1985] STUDENT DISCIPLINARY CASES 73 


doing harm to all concerned.* Nevertheless, there is one due process ques- 
tion which has remained relatively unexplored. Recent discussions with 
college attorneys and educators around the country confirmed a suspi- 
cion that at many colleges and universities the standard of proof applied 
in student disciplinary cases is unstated and often unknown. While col- 
' leges and universities have almost uniformly established constitutional 
procedures for dealing with allegedly misbehaving students, the standard 
of proof issue is a mostly undiscovered booby trap which can snare an 
otherwise well-run student judicial progam. 

As almost every American citizen knows, an individual may not be 
convicted of a crime unless and until the state meets the very heavy eviden- 
tiary burden of convincing a judge or jury that the person charged is guilty 
‘‘beyond a reasonable doubt.’’ However, individuals bringing a civil ac- 
tion to recover damages arising from an automobile action may not prevail 
unless they can prove their case by the much lower standard. of ‘‘a 
preponderance’”’ of the evidence. What many lawyers and more lay ad- 
ministrators do not fully understand is that there are circumstances in 
which parties to an action may not prevail unless they have proven their 
case by an intermediate or middle level of proof, that of ‘‘clear and 
convincing’’® evidence. 

This article contains an examination of the three standards, concluding 
with an argument that in student disciplinary cases the ‘‘clear and con- 
vincing’’ standard is most appropriate. The suggestion is made that in 
any event, an institution must determine and clearly state which stan- 
dard it will use in its disciplinary program. 


Il. ‘THE PREPONDERANCE V. THE REASONABLE DOUBT STANDARD 


In a case where there is a factual dispute, the fact finder can never 
have absolute proof of what really happened because the judge or jury 
is never an eyewitness. The best a fact finder can do is be persuaded of 
what probably happened. The strength of the fact finder’s belief in what 
probably happened will vary from case to case. The standard of proof im- 
posed on the fact finder is intended to assure all concerned that the inten- 
sity of the fact finder’s belief will be reasonably uniform within classes 
of cases. The stringency of the standard applied in a given set of cir- 
cumstances reflects society’s need for a reliable result, and its degree of 
concern in avoiding an erroneous finding. 

In most civil cases, particularly between private parties, the broader 
society has no interest in the specific outcome. In the interest of main- 
taining civil order, the state simply has an interest in seeing that lawsuits 
are won on their factual and legal merits and not on the basis of whim 





8 Pavela, Limiting The ‘‘Pursuit of Perfect Justice’? On Campus: A Proposed Code 
Of Student Conduct, 6 J. Cott. & U.L. 137 (1979-80). 
® Sometimes called ‘‘clear, unequivocal, and convincing.”’ 
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or caprice. The state requires that the party bringing the lawsuit carry 
the burden of proof. This is based on the common sense notion that if 
someone is seeking the aid of the state to disrupt the status quo, the re- 
questing party should be required to persuade the state that failure to gain 
the requested relief would work an injustice. The level of proof need be 
only by a preponderance of the evidence. This simply means that the proof 
need only show that the facts are more likely to be so than not so. ‘‘[A] 
preponderance of the evidence in the case means such evidence as, when 
considered and compared with that opposed to it, has more convincing 
force and produces in your (the jury’s) minds belief that what is sought 
to be proved is more likely true than not true.’’?° If an error is made in 
a civil case it matters not at all to society whether it is the plaintiff who 
wrongfully fails to succeed or the defendant who wrongfully fails to 
prevail. If the process is consistent, orderly, and conducted in good faith, 
society’s needs are met. 

Such is not the case in the American criminal trial. There society 
recognizes that it has an important stake in the outcome whenever 
unavoidable human error risks a faulty fact-finding result. Accepting the 
premise that it is better for a guilty man to go free than for an innocent 
man to be convicted, society established proof ‘‘beyond a reasonable 
doubt’’ as the appropriate standard." 

The preponderance standard is sometimes difficult to ascertain, but 
it is easy to define. ‘‘Beyond a reasonable doubt,’’ however, is elusive 
in both substance and definition. A prosecutor might argue that ‘‘somewhat 
more than fifty-one percent’’ is sufficient proof while defense counsel 
would argue that ‘‘approaching ninety-nine percent certainty’’ is required. 
A common definition reads: ‘‘A reasonable doubt is a doubt founded upon 
reason. It is not a fanciful doubt, or a whimsical or capricious doubt. It 
is such a doubt as would cause a reasonable person to hesitate to act in 


the graver or more important transactions of life.’’12 Another, more 
awkward, definition is: 


It is not a mere possible doubt; because everything relating to human 
affairs, and depending on moral evidence, is open to some possible or im- 
aginary doubt. It is that state of the case which, after the entire comparison 





10 E. Devitt & C. Blackmar, FEDERAL JURY PRACTICE AND INSTRUCTION (3d ed. 1977). 
Other ways of describing the burden are with the metaphors of ‘‘51 percent of the 
evidence”’ or of ‘‘a seesaw which tilts one way, however slowly.” 

11 The acknowledgement of this standard of proof in criminal cases has been so 
widespread in the law of our republic that it was not until 1970 that the Supreme Court 
was Called upon to consider and affirm the requirement as an element of fundamental con- 
stitutional due process. In re Winship, 397 U.S. 358 (1970). Here the Court held that a juvenile 
in a criminal hearing was denied due process when found ‘‘delinquent”’ by the trier of fact 
who specifically stated that he was not convinced beyond a reasonable doubt but was per- 
suaded by a preponderance of the evidence. Id. 

12 D. Aaronson, Maryland Criminal Jury Instructions and Commentary 8 (1975). 
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and consideration of all the evidence, leaves the minds of the jurors in that 
condition that they cannot say they feel an abiding conviction, to a moral 
certainty of the truth of the charge.’’*2 


Perhaps the best way of defining ‘‘beyond a reasonable doubt’ is by 
comparing it with the preponderance standard. Justice Harlan, in 
delineating society’s interest, has carefully done so.‘ 


In a lawsuit between two parties, a factual error can make a difference 
in one of two ways. First, it can result in a judgment in favor of the plaintiff 
when the true facts warrant a judgment for the defendant. The analogue 
in a criminal case would be the conviction of an innocent man. On the other 
hand, an erroneous factual determination can result in a judgment for the 
defendant when the true facts justify a judgment in plaintiff's favor. The 
criminal analogue would be the acquittal of a guilty man. 


The standard of proof influences the relative frequency of these two types 
of erroneous outcomes. If . . . the standard of proof for a criminal trial were 
a preponderance of the evidence rather than proof beyond a reasonable doubt, 
there would be a smaller risk of factual errors that result in freeing guilty 
persons, but a far greater risk of factual errors that result in convicting the 
innocent. Because the standard of proof affects the comparative frequency 
of these two types of erroneous outcomes, the choice of the standard to be 
applied in a particular kind of litigation should, in rational world, reflect 
an assessment of the comparative social disutility of each. . . .*5 


Justice Harlan placed these kinds of error in context, concluding that the 
requirement of proof beyond a reasonable doubt in a criminal case was 
bottomed on a fundamental value determination that it is far worse to con- 
vict an innocent man than to let a guilty man go free.’® 


Ill. CLEAR AND CONVINCING STANDARD 


‘‘Beyond a reasonable doubt’’ has been almost always reserved for 
contests where a citizen’s life or liberty is at stake. The ‘“‘preponderance’”’ 
standard has been the standard in civil courts of law. In equity courts, 
some judges fashioned a middle standard requiring ‘‘clear and convinc- 
ing’’ or ‘‘clear, unequivocal and convincing’’ evidence. As the words sug- 
gest, ‘‘clear and convincing’’ is a more stringent standard than the 
preponderance standard, but a less stringent standard than ‘‘beyond a 
reasonable doubt.’’ This middle standard had its genesis in those cases 
in which a party sought the court’s equity assistance in abrogating a legal 
presumption. A common example was the reformation or recision of a 





13 CALIFORNIA JURY INSTRUCTIONS 78 (P. Richards ed. 1979). 
14 In re Winship, 397 U.S. 358 (Harlan, J., concurring). 
18 Id. at 370. 

16 Id. 
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written contract where the law presumed its validity once properly ex- 
ecuted by the parties.'” The ‘‘clear and convincing’’ evidentiary standard 
accords with the notion that law courts grant relief as a matter of right, 
but equity is obtainable only as a matter of discretion and upon showing 
that legal relief is inadequate. Even within equity, however, the use of 
this intermediate standard has been hardly uniform. It is applied in some 
disbarment proceedings and not others. Some family law and real estate 
cases use it, and some cases involving administrative review, particularly 
employee discipline, use it.1* 

In labor law, too, the standard of ‘‘clear and convincing’’ evidence 
is commonly, but by no means uniformly, applied. Scheinman cites seven 
arbitrators who argue for different and varying standards of proof depend- 
ing on the nature of the case and the seriousness of the potential sanction. 1° 
He concludes with a quote from Arnold Zack who holds that: ‘‘If there 
is any standard of proof in the arbitration field, it is ‘convince the 
arbitrator.’ ’’?° Hill and Sinicropi similarly found widely divergent views 
concerning the appropriate standard of proof in labor cases.21 Those who 
would uphold a discharge on a showing of only a preponderance of 
evidence are apparently very much in the minority, and the focus of the 
debate is on whether ‘‘clear and convincing’’ is a rigorous enough stan- 
dard in a dismissal case. 

The ‘‘clear and convincing’’ standard as a matter of constitutional 
due process has a rather short, obscure history. The fifth amendment of 
the United States Constitution requires that no person shall ‘‘be deprived 
of life, liberty or property without due process of law.’’ What due process 
means or requires in a given instance is a matter of constitutional com- 
mon law. The most one can say is that the term is ‘‘flexible and calls 
for such procedural protections as the particular situation demands.’’22 
A state university student facing disciplinary hearings has at least a limited 
*‘property”’ or ‘‘liberty’’ interest in continued enrollment, and consequent- 
ly has certain constitutionally guaranteed minimal procedural rights.23 





17 United States v. Maxwell Land-Grant Co., 121 U.S. 325, 380 (1887); Atlantic Delaine 
Co. v. James, 94 U.S. 207 (1876). 

18 See cases cited in 9 J. WIGMORE, EvIDENCE 2498 (Chadbourn rev. 1981). 

19 M.F. SCHEINMAN, EVIDENCE & PROOF IN ARBITRATION (5th ed. 1981). 

20 Zack, Understanding Grievance Arbitration in The Public Sector, report submitted 
io Division of Public Employee Labor Management Relations Services (U.S. Department of 
Labor, 1974). 

21 M. Hitt & A.V. SINIcROPI, EVIDENCE IN ARBITRATION (1980). 

22 Morrissey v. Brewer, 408 U.S. 471, 481 (1972). 

23 Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978); Goss v. 
Lopez, 419 U.S. 565 (1975). While private institutions do not have constitutional considera- 
tions per se, courts have applied due process notions under a contract theory. See Clayton 
v. Trustees of Princeton Univ., 519 F. Supp. 802 (D.N.J. 1981); Tedeschi v. Wagner College, 
49 N.Y.2d 652, 404 N.E.2d 1302, 427 N.Y:S.2d. 760 (1980). 
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What standard of proof must be met in these proceedings in order to 
deprive the student of this interest is as yet an unanswered question. 

‘‘Clear and convincing’’ as an explicitly stated constitutional require- 
ment dates only from 1979.24 Its modern antecedents, though, are found 
in Schneiderman v. United States.?5 The court in Schneiderman was con- 
fronted with a fact situation so distasteful that a majority created a new 
standard in order to prevent what they saw as a grievous injustice. 

Mr. Schneiderman arrived in the United States from Russia in 1907 
at the age of three, and twenty years later became a naturalized citizen. 
Twelve years after naturalization the federal government sought to cancel 
his citizenship on the grounds of fraud. At the time of naturalization he 
was a member of the Workers Party, the predecessor of the American Com- 
munist Party. There was no evidence that he had ever been anything but 
a model citizen. The government’s theory was simply that as a member 
of the Communist Party he a fortiori was opposed to the principles of 
the United States Constitution and, therefore, his oath of allegiance to 
it at the time of his naturalization had to have been false.?¢ 

In enunciating the standard of proof required in denaturalization cases, 
an issue apparently raised sua sponte, the United States Supreme Court 
likened the grant of citizenship to other public grants. Moreover, it held 
that, because the grant of citizenship is a judicial act, it was even more 
invulnerable to recision than other public grants.?” In stating the stan- 


dard of proof to be applied, the court did not specifically mention due 
process, but did use language commonly found in due process discussions: 


We hold only that where two interpretations of an organization’s program 
are possible, the one reprehensible and a bar to naturalization and the other per- 
missible, a court in a denaturalization proceedings, assuming that it can re-examine 
a finding of attachment upon a charge of illegal procurement, is not justified in 
canceling a certificate of citizenship by imputing the reprehensible interpretation 
to a member of the organization in the absence of overt acts indicating that such 
was his interpretation. So uncertain a chain of proof does not add up to the re- 
quisite ‘‘clear, unequivocal and convincing’’ evidence for setting aside a naturaliza- 
tion decree. Were the law otherwise, valuable rights would rest upon a slender 
reed, and the security of the status of our naturalized citizens might depend upon 
the politicai temper of the majority though and the stresses of the times. Those 


are consequences foreign to the best traditions of this nation and the characteristics 
of our institutions.2® 





24 Addington v. Texas, 441 U.S. 418 (1979). 

28 Schneiderman v. United States, 320 U.S. 118 (1943). 

26 Td. at 122. 

7 Id. at 125. The Court wrote that “‘rights once conferred should not be lightly revoked. 

And more especially is this true when they are conferred by solemn adjudication, as is the 
situation when citizenship is granted. The government’s evidence in this case does not measure 
up to this exacting standard.”’ Id. 

28 Td. at 158-59. 
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The same reasoning, without much elaboration, was applied in another 
denaturalization case seventeen years later and again to a deportation case 
in 1966.29 

In 1979 the Supreme Court held for the first time that, in seeking 
to commit a person involuntarily for the treatment of mental illness, the 
government must prove by ‘‘clear and convincing evidence’”’ that the per- 
son is mentally ill and dangerous.** The due process concern was explicit. 
The petitioner had argued that the standard should be proof ‘‘beyond a 
reasonable doubt,’’ while the Supreme Court of Texas had held that by 
a preponderance of the evidence was sufficient. 

The most recent constitutional use of the ‘‘clear and convincing’’ stan- 
dard is in Santosky v. Kramer.*' There the United States Supreme Court 
held that due process required that ‘‘clear and convincing’’ evidence be 
presented before natural parents’ rights to their children could be ter- 
minated. Both the majority and the dissent (arguing for a preponderance 
standard) cited Justice Harlan’s concurrence in In re Winship*? as the focus 
of the debate. 

In light of Addington and Santosky, the use of ‘‘clear and convinc- 
ing’’ evidence is appropriate as a matter of equity and due process in all 
areas outside the criminal law where society has an interest in seeing that 
fact finding errors will tend to favor the individual over the government 
or other institution, as opposed to the purely private civil case between 
two parties, as to which society’s interest is the neutral one of a non- 
capricious result.33 





2° Chaunt v. United States, 364 U.S. 350 (1960); Woodby v. Immigration and Naturaliza- 
tion Service, 385 U.S. 276 (1966). 

30 Addington v. Texas, 441 U.S. 418, 433 (1979). 

31 Santosky v. Kramer, 455 U.S. 745 (1982). 

32 In re Winship, 397 U.S. 358. See note 11 and accompanying text. 

33 As indicated earlier, the application of this theory to practice is hardly uniform. For 
example, in Steadman v. S.E.C., the Supreme Court, with Justices Powell and Stewart dissen- 
ting, upheld the imposition of sanctions against Charles Steadman who was found guilty 
by the S.E.C. of violating several securities laws. Accordingly, the S.E.C. entered an order 
permanently barring Mr. Steadman from associating with any investment adviser or affiliating 
with any registered investment company and suspending him for one year from associating 
with any broker or dealer in securities. While acknowledging that on occasion the court 
has felt at liberty to prescribe the appropriate standard of proof, the majority felt that here 
Congress had spoken, albeit opaquely, by passing the Administrative Procedure Act, 5 U.S.C. 
554, seven years after the securities laws in question. The dissenters argued that absent 
a specific command from Congress to abrogate the common law standard, fraud, the allega- 
tion in question, must be proven by clear and convincing evidence. They also observed 
that the petitioner was subjected to substantial penalties and serious stigma which, while 
denominated civil, were nevertheless more severe than many criminal sanctions requiring 
proof beyond a reasonable doubt. Steadman v. SEC, 450 U.S. 91 (1981). 
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TV. STUDENT DISCIPLINARY ACTIONS 


In the campus environment there are a broad range of individual and 
institutional interests; in public colleges the institutional interests are 
deemed to be governmental. The college or university has the general in- 
terest of maintaining the peace and promoting its educational mission. 
The individual’s interests are more varied. Certainly the property interest 
of a freshman at a large inexpensive state institution is not as great as 
that of a medical school senior. So, too, are the liberty interests different, 
assuming the freshman can enroll at another institution while the profes- 
sional student effectively may be barred forever from pursuing a medical 
career. Also underlying the rationale for uneven standards of proof is the 
inequality of proof-producing resources available to the parties. All but 
the smallest colleges have a police force and administrative staff which 
can be used in proving a case. The student, on the other hand, may have 
none of the necessary resources with which to defend himself. 

While due process requirements have long been applied to the col- 
lege scene** only one case seems to have addressed clearly the standard 
of proof question. In Smyth v. Lubbers,*5 a federal district court found 
the disciplinary procedures at Grand Valley State College inadequate for 
a host of reasons. The court chastised the college for using a standard 
of proof requiring only ‘‘substantial evidence’’ because the college ‘‘need 
only present a certain quantum of evidence (‘substantial’) that a party was 
guilty as charged and the All College Judiciary could convict, regardless 
of what else appeared in evidence.’’3* He went on, in dicta, to state that: 


The court is certain that the standard can not be lower than 
‘‘preponderance of the evidence.’’ However, given the nature of the charges 
and the serious consequences of conviction, the court believes the higher 
standard of ‘clear and convincing evidence’ may be required. . . . The court 
recommends that the college give serious consideration to adopting the ‘‘clear 
and convincing”’ standard for future cases.3” 


Other courts have held that no disciplinary action should be taken 
against a student unless the action is based upon ‘‘substantial evidence,’ 
but the substantial evidence requirement in the cited contexts seems less 
a standard of proof than an admonishment against arbitrariness.3* There 
are no cases in which, following In re Winship, the fact finder has said 





34. Morrissey v. Brewer, 408 U.S. 471 (1972). 

38 Smyth v. Lubbers, 398 F. Supp. 777 (W.D. Mich. 1975). 

36 Id. at 798. 

37 Id at 799. In support of this belief, the court cites Woodby, the deportation case, 
and In re Winship. 

38 Sohmer v. Kinard, 535 F. Supp. 50, 53 (D. Md. 1982), citing with approval, Her- 
man v. University of South Carolina, 341 F. Supp. 226 (D.S.C. 1971), aff'd, 457 F.2d 902 
(4th Cir. 1972). 
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“I do not find by a preponderance of the evidence that you are guilty, 
but I do find that there is substantial evidence of your guilt and therefore 
I find you guilty as charged.”’ 


V. RECOMMENDATIONS AND CONCLUSIONS 


There is no doubt that the college or university is required to establish 
and meet a certain standard of proof in disciplinary cases. There is also 
no doubt that the institution benefits from having that standard clearly 
articulated in its regulations. Articulating the standard also helps ensure 
that on multi-person hearing panels different persons will apply at least 
a theoretically uniform standard, and it notifies the accused student of 
the respective parties’ burdens. 

Choosing the appropriate standard is a more difficult task, because 
it involves the same balancing of values and concerns which have gone 
into the establishment of standards in other kinds of cases. Several 
arguments support finding ‘‘clear and convincing”’ as the appropriate stan- 
dard of proof in student disciplinary actions. 

‘Beyond a reasonable doubt’’ is unnecessarily stringent and ‘‘by a 
preponderance’”’ is unnecessarily lax. Despite the opinion of certain labor 
arbitrators, the courts have consistently limited ‘‘beyond a reasonable 
doubt’”’ to criminal cases. Only where life or liberty is at stake can society 
be required to so pre-weigh the scales in favor of the individual. Even 
the loss of liberty attendant civil commitment to a mental hospital has 
not been deemed sufficient to invoke the ‘‘beyond a reasonable doubt’’ 
standard. If a person can be committed involuntarily on less than proof 
‘beyond a reasonable doubt,’’ surely a student may be expelled on less 
than the same quantum of proof. 

By contrast, the preponderance standard on campus inaccurately treats 
the accused student and the institution as equals. The preponderance stan- 
dard assumes that they both have equal interests in the student’s future 
enrollment, and it assumes that both have equal access to proof-producing 
resources. Finally, it assumes that, when the inevitable mistake in fact 
finding is made, society has no interest in whether the mistake favors the 
student of the institution. Is it consistent with an institution’s educational 
mission to want the weight of an erroneous decision to fall equally on 
the school and the student? Discussions with college and university per- 
sonnel indicate that most judicial officers, staff, faculty, and students think 
not. 

The ‘‘clear and convincing’’ standard weighs the balance in the stu- 
dent’s favor while not placing an undue burden of proof on the institu- 
tion. It acknowledges, as Schneiderman did, that ‘‘rights once conferred 
should not be lightly revoked.’’3* Student affairs personnel report that 





39 Schneiderman, 320 U.S. at 125. 
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the typical campus fact finder is not unmindful of the considerations sup- 
porting the ‘‘clear and convincing’’ standard, particularly where a stu- 
dent has already invested a substantial amount of time and money. At 
least in serious cases the average judicial board is already using a ‘‘clear 
and convincing’’ standard, whether they know it as such or not. Put 
another way, it is doubtful that there are many suspended or expelled 
students whose guilt was evident by a ‘‘preponderance’”’ of the evidence 
but not by ‘‘clear and convincing’’ evidence. Explicitly enunciating ‘‘clear 
and convincing’’ may for most campuses be merely affirming the current 
practice. Of course an institution may wish to have a variated standard 
requiring a higher degree of proof for serious offenses where a suspen- 
sion or expulsion may result.*° The additional freedom may not be worth 
it, however, because many campuses will want to maintain a broad range 
of potential sanctions for most offenses. The appropriate severity of the 
sanction will often depend more on the nature of the particular case and 
the accused than on the general prohibition violated. 

From a practical legal view, the ‘‘clear and convincing”’ standard pro- 
vides a safe harbor from one of the last remaining campus due process 
storms. No court will require school discipline to rest on ‘‘proof beyond 
é reascnable doubt’’ but it may well rule ‘‘by a preponderance’’ inade- 
quate. 't is not hard to imagine a court applying the principles of San- 
toskv tu a last-year medical student accused of moral turpitude. 

Regardless of the standard chosen, an institution must explicitly 
state its choice. As indicated above, such a statement promotes uniform- 
ity of administration, itself an element of due process, and provides notice 
to all parties as to what is expected, likewise part of due process. Ex- 
plicitly stating the standard avoids an allegation of denial of due process 
based on arbitrariness. 

Finally, it should be noted that nothing suggested herein imposes 
an ‘‘administrative burden,’’ the alleged handmaiden of due process. On 
the contrary, the suggestions in this article are prescriptions for good man- 
agement that also happens to be fair. 





40 See Goss, 419 U.S. 565. 
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The following Review Essay is reprinted from Volume 7, No. 4 (Sum- 
mer 1984) of THE Review or HicHer EpucatTion, which is the Journal of the 
Association for the Study of Higher Education (ASHE). The Review Essay 
is reprinted with permission. Appreciation is expressed to the author, to 
ASHE, and to Michael A. Olivas (Director of the Institute for Higher Educa- 
tion Law and Governance, University of Houston), who was the Guest 
Editor for the issue in which the essay appeared. 


Today, law impacts significantly on many facets of education. It is 
often necessary for the educator to be acutely aware of and understand 
the nuances of a recent court decision or a newly enacted statute or 
administrative regulation. A person professionally involved in education 
may need to know how to find the law in order to know the law. This 
article will focus upon the basic resources of the law and is oriented toward 
the person who has had no formal legal training. 

The researcher of American law should always keep two aspects of 
the legal system in mind. First, federal and state laws coexist. There are 
certain areas of law that are determined by state legislatures and courts, 
and others that are within the purview of the federal courts and the United 
States Congress. Second, our legal historical roots were transplanted from 
the British system. Although for over two centuries we have not been under 
the authority of England’s law, we still adhere to the English legal con- 
cept of following precedents. This means, in essence, that we follow prior 
case holdings in present decisions. It is the goal of legal researchers to 
find cases and statutes from the appropriate jurisdiction—state or federal— 
that address the legal issues of the problem before them. It is often the 
role of the researcher to reason how these prior cases and statutes in force 
are the same as, similar to, or distinguishable from the situation at hand. 


FINDING THE LAW 


The general resources of law can be divided into three broad 
categories. The first category is called primary sources. The position of 
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importance given to these sources is significant because courts are bound 
to follow and enforce primary authority when it applies to a given problem. 
The next category of sources encompasses what are called secondary 
sources. These sources cannot claim the commanding birthplace of a court- 
room or a legislature; but, for a variety of reasons, we rely on them to 
convince judges to accept or reject a particular line of reasoning. The third 
category is composed of finding tools. These materials are used to locate 
relevant mandatory or primary authority, and the persuasive or secon- 
dary sources. 


PRIMARY/MANDATORY AUTHORITY 


Constitutions are the enabling documents of governments that set the 
structure of the governments, the duties and limitations of the branches 
of the governments, and the citizenry’s relationship to the governments. 

Statutes are the bills that are voted on and passed into law by the 
legislature. On the federal level, and in most states, statutes are collected 
in a chronological fashion, as well as in a code form. Codes are 
arrangements of laws by subject. 

The United States Code (U.S.C.) is published by the United States 
government and is divided into fifty titles or subject divisions. There are 
also two unofficial or privately published versions of the U.S.C. They are: 
The United States Code Annotated (U.S.C.A.) published by West 
Publishing Company; and The United States Code Service (U.S.C.S.) 
published by Lawyers’ Cooperative/Bancroft-Whitney. Both the U.S.C.A. 
and the U.S.C.S. include a verbatim reproduction of the laws that appear 
in the official U.S.C. It is their annotations that make them the tools of 
choice when researching federal statutory law. 

Annotations in codes are abstracts of the cases that have construed 
(interpreted or applied) the statute. These abstracts are found in the unof- 
ficial codes, immediately following the laws. The other particularly useful 
feature of the unofficial or annotated codes is the indexing system. There 
is a well arranged general index that covers the entire set of books—all 
fifty titles. The publishers also provide a separate index for each title. 
These title indices tend to be more detailed than the general index but 
will not cross-reference the researcher to related statutes outside of the 
particular title. There are popular name tables to help the researcher locate 
a statute that may be well known by a short phrase or popular name (The 
National School Lunch and Child Nutrition Act 42 U.S.C. 1751 et. seq. 
is usually referred to by its popular name The School Lunch Act) and cross- 
reference tables if one only has a Statutes-at-Large (chronological collec- 
tion of laws) or a public law cite. Each of the unofficial Federal Codes 
has several volumes dedicated exclusively to the United States Constitu- 
tion. The Constitution is reproduced; and again, there are annotations of 
construing cases following each section, article, and amendment. 

Like the majority of law books, annotated codes are kept current by 
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pocket parts or paper supplements that slip into a pouch in the binding 
of the books. Interim separate paper supplements may also be issued to 
keep the statutes and their annotations current. The thorough legal 
researcher should always check the advance sheets (see case law discus- 
sion below) that cover court decisions to discover recent cases that may 
have construed a statute. 

The body of case law is made up of the published (reported) opinions 
of the nation’s courts. These opinions are collected in a chronological 
order into sets of books, not grouped by subject. Many judicial opinions 
or decisions are published by a government body; but like the codes, they 
are also made available by private publishers. Anyone doing legal research 
should always bear in mind that in law, unofficial or privately published 
materials usually contain more information when compared to what is 
available officially. This is true with the codes and is especially true in 
case law publishing. 

The leading private publisher of judicial opinions is West Publishing 
Company, which began publishing cases in the 1880’s. West divides the 
United States into seven regions: Atlantic, Northeastern, Northwestern, 
Southern, Southeastern, Southwestern, and Pacific. Originally, states were 
assigned to a region and were joined together, not because of the 
geographic proximity, but because of their common commercial, 
agricultural, or natural resource interest. Today, because the economic 
base of states may be radically different from what it was nearly a century 
ago, these regional groupings may seem archaic. For the most part, 
reported cases from the states’ intermediate appellate and highest courts 
are found in the West National Reporter System. 

The decisions of the United States Supreme Court are published by 
the government in a set of books called The United States Reports. This 
is the only federal court for which there is an officially published reporter. 
The Supreme Court Reporter (West) and the United States Supreme Court 
Reports, Lawyers’ Edition (Lawyers’ Cooperative/Bancroft-Whitney) also 
reproduce Supreme Court decisions. They are unofficial reports and 
include abstracts of the decisions and topical outlines of the cases. For 
extremely current coverage of the Court, legal researchers consult the 
Bureau of National Affairs’ United States Law Week (U.S.L.W.). It is in 
looseleaf format which facilitates the need to be highly current when ‘“‘court 
watching.’’ Cases appear here within a week of their decision date and 
can be easily added to the looseleaf binder. 

The appellate federal courts’ decisions are reported in two separate 
sets of books published by West. The Federal Reporter and Federal 
Reporter, Second Series cover the decision of the thirteen Federal Courts 
of Appeals. The designation ‘‘Second Series’’ merely indicates that, when 
the publisher reached a certain number of books in the set, numbering 
began again. The designation ‘‘Second Series’’ was used for the continua- 
tion of the set, and does not imply a new edition or a reissue of a book; 
rather, the cases contained in the second series are totally different from 
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those contained in the ‘‘first series.’ One will come across the use of first 
and second series throughout legal publishing. For example, the case 
appearing at volume 87 page 645 of the Atlantic Reporter is a 1913 New 
Jersey Court of Errors and Appeals decision—Leonard v. Leonia Heights 
Land Co. The case found at volume 87 page 645 of the Atlantic Reporter, 
Second Series is a 1952 Pennsylvania Supreme Court Case—Pennsylvania 
Labor Relations Board v. Atlas Casket Co. 

The legal researcher is reminded that the Courts of Appeals are the 
intermediate appellate courts in the Federal Court structure; each state 
falls within one of the Federal Courts of Appeals circuits. Not all Courts 
of Appeals decisions are reported. It is possible that a judge will decide 
not to have an opinion published. This will affect the precedential value 
of the case because reliance upon unreported opinions is discouraged by 
most courts. 

The federal trial courts are called District Courts. There is at least 
one in every state and the District of Columbia. It is possible, at this level 
of court as well, that a judge will decide not to publish an opinion. Since 
1932, all reported Federal District Court cases are collected into the Federal 
Supplement. Prior to this date, they appeared in the Federal Reporter. 

The West Publishing Company follows a set pattern in presenting the 
cases—state and federal—that it publishes. Beiore the exact text of a case, 
the editors at West supply the researcher with a synopsis of the case and 
an outline of the legal areas addressed in the case. Short paragraphs 
(‘‘Headnotes’’) draw the connection between a general principle of law 
and its application to the case at hand. The areas of law that comprise 
the outline of the case are drawn from a pre-existing scheme. This scheme 
is constantly expanding to reflect changes in law and the creation of wholly 
new areas of law. There are over 400 topics and thousands of subtopics 
called key numbers in the system. In addition to providing a basic system 
for outlining cases, these topics and subtopics are the backbone of the 
West digests (see discussion below under Finding Tools). 

Once a case has been ‘‘editorialized,’’ it is reproduced in the advance 
sheets for the appropriate region of the National Reporter System or in 
the federal court reporters. Advance sheets are interim paper books con- 
taining the cases that eventually cumulate into bound volumes. Usually 
a case will appear in the advance sheets within six to eight weeks of its 
decision date. Advance sheets include information on the statutes con- 
strued by cases contained in the advance sheets. This section is used to 
update the annotations to a code. Advance sheets also serve to update 


digests because they include sections on topics and key numbers from 
the recent cases. 


Administrative Rules and Regulations 


The next source of primary authority is the rules and regulations issued 
by administrative agencies. These agencies exist on the federal and state 
levels, and derive their authority from power that has been delegated to 
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them by the executive or legislative branches of government. On the federal 
level, administrative agencies exert a strong and pervasive influence on 
the law, and it is important to know how to research their rules and 
regulations. 

On an annual basis, federal administrative rules and regulations appear 
in one of the fifty subject divisions (titles) of a set of books called the 
Code of Federal Regulations (CFR). This set of books has an index, but 
topics are so broadly presented that it is often necessary to consult the 
outline of the titles to determine where the problem being researched may 
fall. The CFR is kept current by the daily Federal Register (FR). This 
publication includes approved agency rules and regulations, information 
alerting the public to proposed measures, announcements of public hear- 
ings and meetings, and a list of sections in the CFR affected by actions 
covered in the FR. 

Once the researcher has identified and found the proper title, chapter, 
part, and subpart in the CFR, it is necessary to verify that it is still in 
effect. This is achieved by checking the annual, quarterly, and monthly 
compilations listing the CFR sections affected, and checking in the daily 
list in the FR to bring the status report totally up to date. Many states 
publish administrative codes that, like the CFR, arrange state 
administrative actions in a topical fashion. States also may publish some 
chronological monitor of administrative activities in a state Federal Register 
equivalent, as in the Illinois Register. 


SECONDARY OR PERSUASIVE AUTHORITY 


The next large grouping of legal resources is the secondary or per- 
suasive sources. They are frequently cited when there is no primary 
authority on point or because of their scholarly commentary and approach 
to primary authority. Secondary sources may be critical in the sense that 
they analyze the impact primary authority (cases, statutes, rules and regula- 
tions) has on the existing body of law. They may also be considered ‘‘col- 
lective,’’ since they bring together cases that stand for a similar proposi- 
tion of law. When secondary sources take this latter approach, they make 
an excellent source for locating primary authority on point, and function 
as finding tools. 

Legal encyclopedias are secondary sources that are a good starting 
point for legal research. Like general knowledge encycolpedias, the legal 
encyclopedias cover broad areas of law in a short and summary fashion. 
They serve as background resource for persons who are beginning research 
in an area that is unfamiliar. They give the researcher the appropriate 
vocabulary with which to proceed to more sophisticated legal sources that 
will assume a certain level of expertise. 

There are two encyclopedias that are national in scope: American 
Jurisprudence Second Edition (Am. Jur. 2d) and Corpus Juris Secundum 
(CJS). Both are successor editions to earlier encyclopedias. Each set is 
several volumes, and is divided alphabetically into broad legal topics. 
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Both have excellent indices that cover the entire set, as well as a specific 
subject index for each topic. Legal encyclopedias do not, however, com- 
pile case tables for the hundreds of cases that substantiate the text by way 
of footnote references. Encyclopedias, like most legal resources, are kept 
current with pocket parts. Many states have encyclopedias that cover the 
law of that state. An example is Florida Jurisprudence, Second Edition 
(Fla. Jur.2d). 


TREATISES AND LAW REVIEW 


Once a person has some familiarity with the topic of research, the 
logical secondary source to turn to would be either a treatise or law review. 
Treatises are multivolume works that cover a broad category of law in 
an in-depth fashion. They tend to be collective and critical. In the discus- 
sion of the text, treatise authors compare case holdings, statutory effects 
on existing jurisprudence, and policy motivations behind judicial and 
legislative actions, as well as provide suggestions for what is considered 
the best or, at least, better rule of law in a given situation. 

Law review and legal periodical articles tend to focus on a particular 
case or statute in a definite time period. A iaw review is usually the first 
resource to provide a scholarly and critical analysis of a case or statute. 
Law reviews are usually sponsored by a law school and edited by students. 
Most reviews are divided into two sections. The first section contains 
articles written by scholars in a given area of law; these are checked and 
edited by law students. The section, actually written by students, con- 
tains case notes and case comments. Other legal periodicals may be 
published by a professional organization like the Association of American 
Law Schools’ Journal of Legal Education, or may be limited to a specific 
area of the law like the Journal of Legal Medicine. 

Like the legal encyclopedias, treatises and law reviews rely on copious 
footnoting to direct the researcher to primary sources; however, the 
treatises and law reviews are more exacting in the process of matching 
text commentary and analysis to footnoted authority. It is for this reason 
that the treatises and law reviews hold much greater weight in the 
hierarchy of persuasiveness of secondary sources. 

Hornbooks are streamlined treatises that are used almost exclusively 
by law students. They are cited on occasion because their authors tend 
to be recognized authorities on a subject. Ho*ever, if one is thoroughly 
researching an area of law, as opposed ic desiring some general 
background, treatises and law reviews (often times written by these same 
hornbook authors) are clearly the resources of choice. 

Restatements are published by the American Law Institute and are 
sometimes considered the most persuasive of the secondary source 
materials. They cover a limited number of topics within the law but when 
applicable are excellent sources to help the researcher clarify a doctrine, 
or use to build a case for a particular point of view. Traditionally, the 
Restatements were the result of the combined efforts of legal scholars— 
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academicians, judges, and practitioners. Originally, the idea of these 
sources was to restate and express clearly the legal basis of cases that 
addressed the same area of law. Restatements also identified the majority, 
as well as the minority, perspective taken by a group of jurisdictions. Over 
the years, the function of the Restatements has changed. Today, the 
Restatement scholars provide not only a retrospective of existing law but 
also a prospective or predictive commentary on how the law seems to 
be developing. 

American Law Reports (ALR) are a legal resource that straddles the 
line between the secondary sources and the legal finding tools. They are 
published by Lawyers’ Cooperative/Bancroft-Whitney. The editors of these 
sets of books select cases that are decided in the state and federal courts 
if the cases appear to overrule a long standing precedent, look at an 
established doctrine in a new way, or address an issue for the first time. 
The case is fully reproduced in the volume of the ALR, and is followed 
by an in-depth review of the point(s) of law covered by the case. The ALR 
editor reviews and compares how the legal issue is treated in selected 
jurisdictions other than the jurisdiction that had decided the case. This 
commentary section that follows the case is called an annotation, but it 
should not be confused with the abstracts of cases that follow statutes 
in code books, also referred to as annotations. 

The American Law Reports are now in four series. In the early 1960s, 
a separate set of ALRs called American Law Reports, Federal was begun. 
It covers the federal court cases, while the others are concerned with state 
cases. The American Law Reports have a system through which the 
researcher can determine if the annotation to a case still reflects good or 
current law. There are historical tables in the index that refer to annota- 
tions in subsequent ALR volumes. These may either supplement or 
supercede the material cited in the earlier annotation that was originally 
selected for its unique handling of a point of law. 


FINDING TOOLS 


The finding tools are the last major division of legal resources. They 
are rarely cited in legal documents, but are used to point the researcher 
toward secondary and primary sources which may be cited. The two law 
dictionaries that are most frequently consulted for working definitions 
of legal terms and for Latin phrases are Black’s Law Dictionary (West) 
and Ballentine’s Law Dictionary (Lawyers’ Cooperative/Bancroft-Whitney). 
However, to determine if a word—legal or lay term—has ever been 
specifically defined by a court, the set of books to go to is Words and 
Phrases (West). The set is arranged alphabetically and, for each word or 
term, provides cross-references to other related words. Words and Phrases 
quotes the definition of the word given by the court(s}, and gives the 
researcher the complete citation to the defining case(s). State and Regional 
Digests often have a ‘‘words and phrases’’ section (see discussion of digests 
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below) which should be consulted to determine how a particular jurisdic- 
tion uses a term. 

Indices to legal periodicals began at the turn of the twentieth cen- 
tury, just about the same time that scholarly legal periodicals, like the 
law reviews, began to exert a significant persuasive influence on legal 
scholarship. Today, there are two predominant legal periodical indices: 
The Index to Legal Periodicals (ILP) published since the early 1900s by 
the H. H. Wilson Company; and The Current Law Index (CLI) which began 
in 1980 and is published by the Information Access Corporation. The 
Current Law Index is also available on microfilm,and through on-line 
bibliographic services (database name: Legal Resources Index). Like 
periodical indices in other disciplines, the legal periodicals indices are 
arranged for subject or author access. The two legal indices also provide 
access to periodical articles by case or statute name, and by book title 
if one is interested in finding a book review. As a general rule, the Index 
to Legal Periodicals focuses its coverage on scholarly law journals and 
is loosely based on the West Digest outline of law. The Current Law Index 
includes the major scholarly journals, but also covers periodicals oriented 
at the practitioner like legal newspapers, bar journals, etc. The Public Af- 
fairs Information Service (PAIS), although multidisciplinary in its scope, 
gives so much attention to periodicals that have a law orientation that 
it must be included in any mention of indices to legal literature. It is also 
available through on-line bibliographic services. 

The idea of organizing law into a taxonomic structure has been used 
since the time of the Roman Empire. For American law, the West 
Publishing Company’s digest system is the most prevalent and pervasive 
such outline of our jurisprudence. The system began in the late 1800s 
when the West National Reporter System started. As cases are decided, 
editors at West review them for their point(s) of law. These points of law 
are then assigned to the closest corresponding topic and key number for 
any area of law addressed in the case. Cases that have been classified under 
a particular topic and key number will be abstracted and cited in one or 
more of the components of West’s American Digest System. 

The purpose of the American Digest System is to provide the legal 
researcher with a resource for finding the cases that have involved the 
same aspect of law. Originally, available American cases from American 
colonial times through the nineteenth century were collected into the 
Century Digest. Beginning in 1896 through 1976, every sixth year in the 
decade a Decennial Digest was issued that included reported cases from 
the state and federal courts. Due to the ever expanding number of reported 
cases, in 1976, it was decided to reduce the Decennial’s coverage to a 
five year span. In the years between the issuance of a new Decennial digest, 
the researcher should consult the General Digest, an interim digest for 
the upcoming Decennial Digest. Until the General Digest is available, the 
advance sheets of the National Reporter System have abstracts and cites 
to cases arranged by Digest topics and key numbers. 
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Legal researchers will usually not need to review all cases in an area 
of law digested from all jurisdictions. Often, they have a particular jurisdic- 
tion or a specified time period in mind, and would not need the combined 
comprehensiveness of the Century, Decennial, and General digests, and 
all National Reporter System advance sheets. For a more directed or limited 
approach, the legal researcher might turn to a Regional Digest (there is 
a regional digest for all of the National Reporter System regions except 
for the Southwestern and Northeastern Reporters); a state digest; the digests 
that cover the United States federal courts; or a digest that covers a par- 
ticular court like the United States Supreme Court. 

There are a number of access points to find appropriate topics and 
key numbers of the issue being researched. If researchers have any case 
on point, they can, by taking the topic and key number from the 
editorialized part of the West reporter, go to any digest except for the Cen- 
tury Digest. The topics and key numbers are consistent throughout the 
various parts of the American Digest System. For example, there wilf be 
a topic “‘Schools’’ and a key number ‘‘7’’ (Teachers and Other Instruc- 
tors) in the Southern Digest. Cases listed within that topic and key number 
will be only from the states comprising the southern region of the National 
Reporter System. However, once researchers determine that this is the 
correct topic and key number, they can move on to the Atlantic Digest 
or the Supreme Court Digest, and find the cases in that region or from 
that specific court that fall within the same topic and key number as those 
in the Southern region. 

Each digest has a ‘‘Descriptive Word Index’’ to direct the researcher 
to the closest topic(s) and key number(s) for the issue being researched. 
One would use the descriptive word approach to identify the terms that 
explain or define the issue. Digests also have case tables that are very 
easy to use as long as the researcher knows the name of at least one party 
in the case. 

If researchers cannot zero in on the proper descriptive terms, or a 
case, they can use the topical outline approach. This involves choosing 
one of the 400-plus broad digest topics, and turning to its key number 
of subdivision outline at the very beginning of the topic in the digest. 
The researcher can then carfully peruse the list to identify those key 
number categories that should be reviewed in the pages following the topic 
outline. The page on which the topic outline begins also has ‘‘Scope Note.”’ 
As its name implies, the scope note narrows the breadth and depth of 
that topic, and will supply cross-references to other topics in the digest 
system that might be of relevance to the topic but are included elsewhere 
in the digest. 

Digest topics and key numbers are frequently cited in the footnotes 
of secondary authority. Legal encyclopedias published by West are not 
organized under the same outline of the law that is used for the digest 
system; however, if one began researching in the encyclopedia, there will 
usually be a reference to the equivalent digest topics and key numbers. 
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Restatements will also give related digest topics and key numbers. 


CITATORS 


It cannot be overemphasized that legal researchers must be careful 
to ascertain if the primary authority upon which they will build an argu- 
ment is still good law. One of the best ways to determine the present 
validity of primary authority is to check its cite in a citator. The best known 
citator system is called Shepard’s. Shepard’s really the name of several 
sets of books that collect cases and statutes in lists. Under the case or 
statute citation, the researcher will find citations to other primary and 
some selected secondary sources that have explicitly cited the particular 
primary authority. By the use of a unique abbreviation system, it is possible 
to determine if, for instance, a higher court overruled the case, or if a 
subsequent decision somehow has modified the holding of the authority 
that is being ‘‘shepardized,’’ as the process is called. Shepardizing can 
be a rather cumbersome manual process. The books that make up a par- 
ticular set of Shepard’s citators do not cumulate; therefore, one must iden- 
tify the first possible place that the primary authority might appear, and 
then check subsequent volumes in the Shepard’s set. The other potential 
problem with relying exclusively on Shepard’s is the fact that it is a literal 
system. Subsequent authority which is implicitly related to the primary 
authority being relied upon, will not be picked up by Shepard’s even 
though the subsequent authority may, in fact, have great impact on the 
weight of the authority found by the researcher. Within recent years, 
Shepard’s has been made available through computer assisted legal 
research systems. By Shepardizing on-line, the piecing together problem 
of a manual Shepard’s search is overcome. The computer is able quickly 
to aggregate all of the places one would have to have checked manually. 
To compensate for the highly explicit nature of Shepard’s, the researcher 
must continue to consult other finding tools, and especially use secon- 
dary sources as finding tools since these tend to be topical in approach, 
and do not require that one authority be explicitly cited by another 
authority in order to be grouped together. 

The looseleaf services are the most difficult legal resources to classify. 
They often serve the legal researcher as a source for a verbatim copy of 
a primary source. They collect together and give critical analysis of primary 
authority, and thus wear the hat of a secondary source. They are extremely 
well indexed and cross-referenced so that a looseleaf may serve the 
researcher’s need for a finding toul. Regardless of the classification of the 
looseleaf, it is important to keep in mind that the looseleaf is the legal 
resource that serves as the highly current source for very specialized areas 
of law. Its format, that of a looseleaf binder into which and out of which 
information can easily flow, serves the currency criterion. The fact that 
it covers a very specified area of law means that a looseleaf will have a 
detailed index to its books and will present an in-depth approach to the 
subject matter. It is really no wonder that the looseleaf has become such 





1985] LEGAL RESOURCES 93 


a popular format for presenting legal information. The researcher should 
be cautioned that the looseleaf is organized on the assumption that anyone 
using it is familiar with the jargon and buzz words of the legal speciality 
that it covers. The other important proviso is that the looseleaf will not 
attempt to fit its limited topic into any broader area of law; therefore, the 
looseleaf is not the resource of choice if one is seeking to analogize or 
compare one way to another of viewing an aspect of law. 


LEGAL BIBLIOGRAPHY 


There are three excellent reference books that identify the resources 
of American law, and explain how to do research in American law. These 
books are: Cohen and Berring, How to Find the Law, 8th edition (West); 
Jacobstein and Mersky, Fundamentals of Legal Research 2nd Edition 
(Foundation); and Price, Bitner and Bysiewicz, Effective Legal Research, 
4th edition (Little, Brown). All three resources discuss legal materials in 
a narrative fashion, and then reproduce sample pages from the sources 
presented. The Cohen and Berring book may be the best of the three 
resources for the person who is approaching legal research from another 
discipline. It is written in a clear and organized fashion, has a good 
introductory chapter on the legal analysis of a problem, and is subject 
indexed by resource title and research topic. If a person is merely interested 
in an overview of legal resources, and is not concerned with many details 
and subtle nuances in the use of legal materials, Tepley’s Programmed 
Materials on Legal Research (West) will provide an adequate and 
interesting introduction to legal resources. 

The most widely used and recognized book on legal citation style 
is A Uniform System of Citation (The Harvard Law Review Association). 
It is a small spiral-bound book that sets out the rules for citing primary 
and secondary sources in American legal writing. There are tables in the 
‘Blue Book,”’’ as it is often called because of its cover color, that give 
specific information for citing state and federal cases and statutes. A similar 
table appears in the Cohen and Berring book discussed above. One can 
consult these tables to determine the names of the resources that include 
a particular jurisdiction’s primary sources, and for information on the 
inclusive date coverage of certain materials that may no longer be 
published by or in a jurisdiction. A Uniform System of Citation gives 
examples of the differences in abbreviations, spacing, and type style for 
the citations used in legal briefs and memoranda as compared to scholarly 
legal writings like law reviews and treatises. 


COMPUTER ASSISTED LEGAL RESEARCH SYSTEMS 


The computer has, in the matter of a few years, become an extremely 
useful tool for the legal researcher. Computer assisted legal research is 
offered commercially through two systems: LEXIS (Mead Data Central), 
and WESTLAW (West). Both are based on the legal researcher’s ability 
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to formulate a query or search that identifies the unique and significant 
words that express a legal concept, and to predict the relationship of those 
words or terms to each other in written primary and secondary source 
materials. Each system contains the full text of cases, administrative rules 
and regulations, and some statutes. The computer matches the words and 
the word relationships in primary sources to the requirements set out in 
the researcher’s query. The systems are exacting in the sense that the com- 
puter program will not ‘‘know’’ to recognize as equivalents those words 
that have alternative spellings, concepts that mean the same thing but 
are expressed in different words, or variations in word order. 

The computer can be used to locate the full text of a case if the 
researcher knows the case cite, only one of the parties to the suit, or the 
terms that the court used to write the opinion. It can also be used as a 
finding tool if the researcher does not have a specific case, but has a con- 
cept in mind and wants to find the cases that have been decided in the 
same conceptual area. Computers are not at the point of being able to 
predict accurately case outcomes, nor to guide the researcher’s analytical 
skills. At the present time, LEXIS and WESTLAW are both limited to find- 
ing existing authority for the researcher. They are most effective if one 
is researching in an area in which a fact word is the key: for example, 
the name of a particular product, a person, or a university. Since manual 
finding tools are usually not arranged to access this kind of information, 
the computer gives the researcher a means of locating authority that was 
practically irretreivable before the advent of the computer. 

The following sample query may be helpful in demonstrating how 
an issue would be posed to the computer: 


A REGISTRAR AT A UNIVERSITY WANTS TO KNOW IF HE/SHE CAN 
REFUSE TO RELEASE A TRANSCRIPT TO A STUDENT WHO HAS NOT 
PAID CHARGES AT THE UNIVERSITY CAFETERIA. 


The computer query would be typed into the computer like this: 


REGISTRAR OR COLLEGE OR UNIVERSITY OR BURSAR W/30 WITHH*LD 
OR REFUS! OR DEN*** W/20 GRADE OR TRANSCRIPT OR RECORD W/20 
STUDENT. 


In this query, the ‘‘w/’’ tells the computer how far apart the words 
in the query may be. The asterisk, placed in the middle of the word, serves 
as a place holder for a letter. In the sample, the searcher may want the 
word ‘‘withhold’’ or ‘‘withheld,’’ and will not have to type two words 
to achieve both options. The use of the asterisks at the end of the word 
holds a place for additional letters equal to the number of askerisks used. 
In the sample, one may want the word ‘‘deny’’ as well as ‘‘denied,’’ 
‘“‘denial,’’ or ‘‘denies.’’ The exclamation point following a group of let- 
ters will create a root word out of those letters, and permits an unlimited 
number of letters to follow the root. The word ‘“‘refus!’’ will generate the 
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words ‘‘refuses,’’ ‘‘refusable,’’ ‘‘refused,’’ ‘‘refusing,’’ and ‘‘refusal.’’ In 
the sample query, as would be true of any query, the researcher should 
try to identify just enough words or terms for the computer to find word 
matches in the cases. It is never a good idea to try to list every possible 
word or term which describes your issue, nor is it wise to use words that 
are very common, that may have multiple meanings, or that are archaic. 


LAW AND EDUCATION RESOURCES 


Several publications exist to assist researchers in education in find- 
ing legal information. These resources vary as to the level of legal exper- 
tise that they assume the reader will have; but for the most part, these 
sources do not assume a legal background and will use the jargon of the 
discipline of education more than that of law to organize and present their 
information. 

The discussion that follows is an attempt to highlight the most com- 
monly consulted interdisciplinary law and education materials. A key 
criterion in choosing the sources in this presentation was their continu- 
ing and comprehensive coverage of the overlap of law and education. 
Therefore, resources like books and pamphlets which address highly 
specified issues or are set in a given time frame were not considered for 
inclusion. The two resources that are the most inclusive in monitoring 
case law developments in education are the Speciality Law Digest: Educa- 
tion Cases (Bureau of National Affairs) and the West’s Education Law 
Reporter (West Publishing Company). 

The West’s Education Law Reporter (Ed. Law) began in 1982 and 
significantly differs from other West reporters. It is by no means merely 
a collection of case law (primary authority) and has features that fall into 
ail three traditional classifications of legal resources. Reported education 
related cases from the United States Supreme Court, courts of appeals, 
and district courts, and the state appellate courts are reproduced in full. 
In addition to publishing the full text of cases that related to law and educa- 
tion, this reporter also serves a secondary source function with a ‘‘com- 
mentary’’ section. This section has a number of articles that take an 
approach similar to law review case notes and comments. These articles 
cover a variety of topics, and are written by people who have an expertise 
in the interplay of law and education. The Education Law Reporter always 
includes, for the researcher’s reference, the outline of the two most 
prevalent West Digest topics for education: colleges and universities, and 
schools. Digests of cases assigned to each of these topics are provided, 
as well as any other case that may have been categorized in another West 
topic that is not exclusively associated with education: e.g., Civil Rights; 
Constitutional Law; Appeal and Error; Municipal Corporations; Records; 
Administrative Law; Arbitration. 

The advance sheets to the Education Law Reporter include some 
special features in addition to those found in the bound (or cumulative) 
volumes of the set. Cases that have been received by West but are not 
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editorialized at the time of the advance sheet printing are listed with a 
one sentence summary, and enough information is provided to locate the 
opinion (single copy) of the case. There is also a section in the advance 
sheet that presents a synopsis of each case contained in the advance sheet. 
A summary of education grants and awards relating to law, significant 
Department of Education regulations, and a calendar of law-education 
events also appears in the biweekly advance sheet. 

There is a separate special edition advance sheet for the West’s Educa- 
tion Law Reporter that is published in conjunction with the National 
Association of College and University Attorneys (NACUA). The most 
significant research feature of this special edition pamphlet is the fact that 
in 1983, it began incorporating the NACUA College Law Digest into its 
publication on a biweekly basis making possible the perpetuation of 
NACUA’s Exchange of Legal Information program. Through this program 
“‘member institutions contribute legal memoranda, pleadings, model 
statutes or regulations, and other significant legal materials developed by 
their attorneys and representatives.’’ The documents listed and briefly 
described in the College Law Digest edition may be ordered. These kinds 
of practical materials provide invaluable insight into a case, but are often 
difficult to locate since traditional legal research tools do not cite or collect 
them. 

The Speciality Law Digest: Education Cases is also a hybrid in the 
categorization of legal resources. It wears the hat of a finding tool but 
reprints law review articles published elsewhere on issues related to law 
and education. It does not serve as a reporter since case law is not 
reproduced in full text. This BNA publication began in 1982, and is 
availaie in monthly pamphlets which cumulate into bound volumes at 
the end of the calendar year. Cases from state and federal courts are placed 
into the digest’s outline of education. The researcher should note that 
the Speciality Law Digest was generated specifically to facilitate easy access 
by a person familiar with traditional education topics. This can be con- 
trasted to the West education outline which is taken from their outline 
of the entire body of jurisprudence, and reflects more of a general law 
structure. The Speciality Law Digest may be the finding tool of choice 
when the researcher wants to focus on education. The Education Law 
Digest (West) may be the system of choice when the researcher needs to 
go out of the boundaries of education law and analogize the rule of law 
in another area to an education application. The particular features of The 
Speciality Law Digest: Education Cases that will expedite access to 
information are: a selected education law bibliography which is generated 
in addition to the selected reprints of articles; a listing of ‘‘research 
references’’ included with each topic in the actual digest section; and an 
identification of relevant cases, which are received in slip opinion form 
with full cites to these cases appearing, provided in later monthly 
pamphlets. 


There are two legal periodicals devoted exclusively to law and educa- 
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tion. The first The Journal of Law and Education is a quarterly publica- 
tion of the Jefferson Law Book Company. The content responsibility for 
the journal is under the auspices of the Institute of Law and Education 
at the University of South Carolina Law Center, as well as the University 
of Louisville Law Schoc! and the University of Oregon College of Educa- 
tion. The lead articles re ‘ate to any aspect of law and education (elemen- 
tary, secondary, and higher education); and there is a standing section 
on labor law in education. The ‘‘Recent Developments’’ section of each 
issue highlights cases from all jurisdictions, and gives the reader abstracts 
of the cases and cites. Cases decided by the United States Supreme Court 
are particularly prominent and given in depth analysis. The ‘‘Law Review 
Digest’’ section abstracts education related law review articles. There is 
also a regular book review section. 

The most unique and useful feature of The Journal of Law and Educa- 
tion from a finding tool perspective is the ‘‘Selected Survey of Educa- 
tional Law and Policy Literature.’’ The editor selects materials from the 
Current Index to Journals in Education (a monthly publication of ERIC). 
Bibliographic cites to these articles are arranged by education law topics. 
This feature of the Journal greatly reduces the time that the educator 
interested in legal issues would have to spend extracting the law infor- 
mation from the board education literature. 

The Journal of College and University Law, the second law and educa- 
tion journal, is the combined publication effort of the National Associa- 
tion of College and University Attorneys and the West Virginia University 
College of Law. It is published quarterly, and takes a scholarly viewpoint 
on legal matters in postsecondary education. Like most law school law 
reviews, this journal publishes lead articles written by scholars, as well 
as student works in the form of case notes and comments. Of particular 
interest is the ‘‘Notes of Counsel’’ section of the Journal. There, the 
researcher will find selected attorneys’ briefs, pleadings, consent decrees, 
and other legal documents of unique value. (The Journal only publishes 
research on postsecondary education, while the Journal of Law and Educa- 
tion also includes K-12 education law.) As an appendix to Volume 10:2, 
the Journal published the NACUA Uniform Subject Matter Index for Legal 
Issues Relating to Colleges and Universities. The scope of each topic was 
defined under its heading. Although the Speciality Law Digest and West’s 
Education Digest are much more detailed, this list of index terms might 
be a good starting point for organizing vertical files on law and educa- 
tion. The BNA or the West topical outlines are preferable if the legal 
researcher is collecting full text copies of primary and secondary materials 
on law and education. The BNA outline is the most flexible since 
researchers can create their own additional topics and still remain within 
the word/number arrangement. Journal of College and University Law and 
the Journal of Law and Education are indexed in the Index to Legal 
Periodicals, the Current Law Index, and the ERIC Index to Journals in 
Education. 
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There are several law reviews and periodicals which, although not 
entirely devoted to education, should be mentioned as potential resources 
for analysis of legal issues that may affect or encompass education issues. 
These include: Administrative Law Review; The Arbitration Journal; 
Columbia Journal of Law & Societal Problems; Harvard Civil Rights— 
Civil Liberties Law Review; Harvard Journal for Law & Public Policy; 
Harvard Journal of Legislation; Hastings Constitutional Law Quarterly; 
Human Rights (ABA); and the Journal of Juvenile Law. Frequently, law 
reviews will sponsor a symposium on a specific topic: the summer, 1983 
issue of the U.C. Davis Law Review was entitled ‘“The Academy in the 
Courts: A Symposium on Academic Freedom.’’ 

The newsletter type publication is a popular format for education law 
information. For the most part, the major functions of the newsletters are 
to serve as a first alert for cases and finding tools. They are similar to 
traditional legal looseleaf services but differ in two important respects. 
First, education law newsletters do not usually reprint the full text of cases, 
statutes, and secondary materials that are presented. Second, many of the 
newsletters do not assume that the reader is an expert in the law. The 
NOLPE School Law Reporter, for example, is a monthly publication that 
selectively chooses cases dealing with education issues. Each issue covers 
the prior two months. Cases are organized by those involving higher educa- 
tion and those of elementary and secondary educational import. The sub- 
divisions within these two large topics are rather broad in their scope. 
The NOLPE Notes serves a ‘‘court watching’’ function but is more useful 
for its inclusion of meeting and conference announcements, new books, 
and other materials of interest. The ‘‘U.S. Supreme Court Docket’’ is the 
Notes’ most notable feature. It charts the course of cases either decided 
or awaiting action in the United States Supreme Court (refer to sample 
page). 

NOLPE Case Citations serves as a bibliographic newsletter. Each issue 
will focus on a particular topic, and give citations to the cases, statutes, 
or secondary sources on that topic. Abstracts and cites are provided with 
a notation that the full text of the materials discussed may be ordered 
from NOLPE. Examples of topics that were recently covered include: 
Teacher Dismissal: Immoral and Illegal Conduct (7/83); Extracurricular 
Activities (2/83); and, Education Malpractice (4/83). 

College Administrations Publications, Inc. produces three quarterly 
newsletters; The College Administrator and the Courts; The Schools and 
the Courts; and, The College Student and the Courts. There is very little 
overlap in the coverage of the three newsletters. Therefore, someone 
interested in the diverse aspects of education and law would have to 
subscribe to all of them. The selected state and federal cases that are 
reported are usually those that will be included in other more current 
publications that follow education and law developments. What is unique 
about these College Administrations Publications is the manner in which 
cases are presented. The format is what is called a ‘‘case brief’’ (not to 
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be confused with a brief presented by parties in court). The pertinent facts 
of each case are presented; then, they are followed by a single sentence 
that states the issue that the court addressed or decided in the case. The 
brief continues with analysis of the court’s logic in deciding the issue. 
The brief for the case is concluded with additional comments supplied 
by the editor. Here, the editor may raise issues not addressed by the court, 
and may cross-reference the reader to other significant cases on point. 
These publications, because of their format, will be particularly interesting 
and helpful to a person who has not been formally trained to analyze cases 
in the ‘‘case brief’? manner. 

Capitol Publications of Arlington, Virginia, publishes a variety of 
newsletters that inform educators about legal events in the courts, in the 
Congress, in the regulatory agencies, and in the news generally. The two 
daily publications of note are the Higher Education Daily and the Educa- 
tion Daily. They overlap a great deal in their coverage, and it is doubtful 
that any individual would have to subscribe to both. These dailies have 
a ‘‘Legislative Update’’ that is very effective in keeping their readers 
apprised of bills that are introduced in Congress, Committee reports and 
hearings, and other Congressional action that is pending. 

The Education Daily is the companion publication to The School Law 
Register. The Register is a selective commercial Federal Register for anyone 
who must be aware of proposed changes that are occurring in the federal 
regulatory agencies which will impact upon education. There is an index 
for notices, laws, and regulations that is much easier to use than the 
splintered access offered by the government generated index in the Federal 
Register. If an educator is faced with the responsibility of monitoring 
administrative action through the Federal Register, the companion 
presented by Capitol Publications is a more efficient and comprehensive 
option for effectively undertaking the task. 

Capitol Publications also issues several biweekly newsletters that cover 
such diverse topics in law and education as.education of the handicapped, 
computers, and labor relations. The School Law News is the most 
generalized of these publications. As is true of most Capitol Publications, 
legal events are reported in a journalistic style with coverage of cases, 
Congress, agencies, union activities, lobbyists or interest groups, etc. 

The School Lawyer (Education Information Services) is a fortnightly 
discussion of cases affecting schools. It capsulizes cases using lay terms, 
and seems to be directed at educators who are interested in a variety of 
legal issues but do not need a comprehensive review of all cases decided 
in a given time period. The School Lawyer gives equal attention to legal 
problems facing public and private institutions. 

Footnotes, a newsletter published by the Education Commission of 
the States, is a quarterly publication that abstracts cases and reviews state 
statutes on a particular point of law: state civil rights law, handicapped 
students’ rights, competency testing, etc. It provides a forum for compar- 
ing how different states, through either legislation or judicial decisions, 
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have addressed a current legal problem in education. For this reason, Foot- 
notes would be useful to legislators and lobbyists. Lawyers would be aided 
by the comparison of jurisdictions because legal advocates use law from 
several states to try to persuade the courts or legislature in their jurisdic- 
tion to follow the lead of other states. 

The School Law Newsletter is an independent quarterly publication 
whose editor is headquartered in Vernon, Texas. Its orientation and 
presentation of case reviews is directed at a general, rather than a legal 
subscriber. The editorial column, taking a ‘‘do you know”’ approach, iden- 
tifies the basic legal concerns of school coaches, superintendents, and 
teachers. Each issue focuses on a specific topic: e.g., salary, administra- 
tion, athletics, reinstatement, and search and seizure. 

NOLPE sponsors two annuals that function as survey publications in 
the area of law and education. The Yearbook of School Law gives an 
analysis of the prior year’s court decision that have affected the ‘‘opera- 
tion, management, and governance of public and secondary, and institu- 
tions of higher education in the United States’’ (from Preface of the Year- 
book, 1983). The Yearbook includes ‘‘all cases relevant to public schools”’ 
during the year that is covered. These cases are selected from the West 
Reporter Systems. The yearbook is divided into broad topics: Governance; 
Employee; Torts; etc. A named contributor writes the review of the case 
law for each topic. The School Law Update, the third NOLPE annual, takes 
a slightly different approach from that of the other two yearbooks. The 
Update identifies specialized issues in education and law that were par- 
ticularly prominent during the previous year that were covered by the 
Yearbook. The articles will explain how the case law has developed over 
time in the specific area discussed. The authors, who write the Yearbook 
sections, will frequently write on a related topic in the Update. 

The Chronicle of Higher Education is a weekly newspaper of general 
interest to most educators. It regularly monitors activities in the federal 
agencies and in Congress that affect education. Lead articles will often 
give an in-depth and critical analysis of how a particular case or piece 
of legislation will impact on schools, faculty, administrators, and students. 
One should watch the ‘‘New Scholarly Books’’ and the ‘‘New Books in 


Higher Education’’ sections for publications that address law and 
education. 


CONCLUSION 


Issues that impact upon both law and education have become increas- 
ingly more prevalent in recent decades. Not only have educators noted 
a need to be more aware of the legal issues facing them, but lawyers also 
have found that many legal issues that have been decided in an education 
context have far reaching effects into other subject specialities of law. 

Research materials have begun to appear in response to the demand 
for research materials that encompass the overlap of the two disciplines. 
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For the most part, these materials are compiled by commercial publishers. 
Yet, as interest grows, more professional associations and law schools may 
begin to sponsor publications that are of a critical rather than of a collec- 
tive nature. For the present, the resources of law and education are 
dominated by current awareness types of finding tools that alert subscribers 
to case law. The existing sources are particularly weak in providing 
legislative and administrative analysis, and in directing the researcher to 
areas of the law that may seem a bit far afield, though may have a great 
potential for analogy in the education setting. It is for this reason that 
the researcher must not only be aware of materials that are directly oriented 
toward law and education, but also be familiar with the general resources 
of law. 
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APPENDIX 
NACUA UNIFORM SUBJECT MATTER 
INDEX FOR LEGAL ISSUES RELATING 
TO COLLEGES AND UNIVERSITIES 


ACCREDITATION—Encompassing such issues as judicial review 
of accrediting decisions, due process and antitrust considerations. 


ADMINISTRATORS—Encompassing sample employment contracts 
and procedures for selecting administrators. (Deans and depart- 
mental chairpersons are considered administrators for purposes of 
this classification.) 


ADMISSIONS—Encompassing primarily administrative matters 
regarding admissions, including fraud in the admissions process. 
Issues concerning discrimination in admissions are subsumed under 
‘*DISCRIMINATION.”’ 


ATHLETICS AND SPORTS—Encompassing issues concerning 
telecasting of sports events, but not including discriminatory issues 


such as those arising under Title IX, which are indexed under 
‘“*DISCRIMINATION,”’’ nor coaching staff employment issues, which 
are indexed under ‘‘FACULTY”’ or ‘“PERSONNEL.”’ 


ATTORNEYS—Encompassing matters concerning the role of the 


college and university attorney and issues of attorney-client 
privilege. 


AUXILIARY ENTERPRISES—Encompassing the operation of 
bookstores, food service operations, campus shops, university 
presses, and other organizations operated and directly managed by 
institutions, and for whose actions the institution is generally liable. 


BANKRUPTCY—Encompassing matters with regard to student 
debts, and withholding transcripts of students who have had debts 
discharged in bankruptcy proceedings. For general transcript 
withholding see ‘‘DEBT COLLECTIONS;”’ for bankruptcy of institu- 
tions, see ‘‘FINANCIAL ASPECTS OF INSTITUTIONAL 
MANAGEMENT.”’ 


CONTRACTS—Encompassing matters relating to construction con- 
tracts, the effect of state competitive bidding statutes, leases of both 
real and personal property, publishing contracts, and music per- 
formance agreements (ASCAP, BMI, SESAC). Matters relating to 
licensing, ownership, and royalty distribution arising between the 
institution and insiders, such as students and faculty, are found 
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under the headings ‘‘COPYRIGHT,’’ ‘‘PATENTS,’’ or 
‘‘TRADEMARK,”’ as appropriate. This heading does not include 
matters regarding government research contracts, which are under 
the heading ‘‘RESEARCH,’’ nor matters of implied student- 
institution contracts or contracts of enrollment, which are under 
the heading ‘“STUDENTS.’’ 


COPYRIGHT—Encompassing issues relating to institutional owner- 
ship of work accomplished by faculty, students, and other insiders, 
copyright of computer software, and issues relating to fair use and 
photocopying. 


CREDITS AND DEGREES—Encompassing matters of degree revoca- 
tion, questions of institutional authority to grant credits and degrees, 
and matters of fraud, omission, and misrepresentation affecting 
validity of credits and degrees. 


DEBT COLLECTIONS—Encompassing collection of the financial 
obligations of students and faculty to institutions, but excluding 
issues in statutory bankruptcy actions, which may be found under 
the heading ‘‘BANKRUPTCY.’’ 


DISCRIMINATION—Encompassing matters of discrimination on the 
basis of age, race, color, religion, sex, national origin, handicap, 


or other reason, in admissions, employment (except with regard 
to faculty, who are discussed under that heading), availability of 
educational opportunity, in the operation of statewide educational 
systems, and in athletic programs (e.g., matters under Title IX). 
Also including affirmative action, sexual harassment, and 
discrimination in awarding scholarships. 


FACULTY—Encompassing matters of academic freedom in first 
amendment issues, sample employment contracts and appointment 
letters, sample faculty handbooks and manuals, appointments, 
renewals, non-renewals and tenure issues (including 
discrimination). 


FINANCIAL AID TO STUDENTS, ADMINISTRATION OF (STATE 
AND FEDERAL)—Encompassing award criteria and federal recor- 
dkeeping requirements. For matters regarding debt collection, see 
that topic. 


FINANCIAL ASPECTS OF INSTITUTIONAL MANAGEMENT— 
Encompassing financial obligations of institutions, charitable 
solicitation by institutions, fund raising, investments, and bond 
issues. Also including matters of financial exigency, retrenchment, 
and institutional bankruptcy. 


FOUNDATIONS—Encompassing issues regarding college or univer- 
sity related entities concerned with charitable research and alumni 
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functions, and regarding organizations characterized by apparent 
autonomy from the institution and for whose actions the institu- 
tion is ostensibly not liable. 


GOVERNANCE—Encompassing matters of institutional autonomy, 
the constitutional status of state institutions, and rules relating to 
regulation of public access to campus and facilities. 


HEALTH SCIENCES—Encompassing legal matters relating to the 
operations of health science programs and health service delivery 
programs, governance of academic health centers, relationships of 
health’science schools to parent universities, affiliated hospitals and 
other institutions, methods of staff cooperation, faculty practice 
plans, shared resource and facility plans, governmental regulations, 


issues of special interest to veterinary schools, and confidentiality 
of medical records. 


INSURANCE—Encompassing all types of insurance and indem- 
nification issues and including sample policies. 


LABOR LAW—Encompassing academic collective bargaining and 
all matters arising under the National Labor Relations Act and related 
federal labor statutes. 


LEGISLATION—Primarily a referral category, for copies of pending 
and enacted state and federal legislation that affects the interests 
of institutions of higher education. 


LIABILITY—Of Institutions: agency questions, releases, and im- 
munities. Personal: of governing boards. With regard to matters of 
insurance and indemnification, see ‘‘INSURANCE.”’ 


MUSEUMS AND COLLECTIONS—Encompassing all legal matters 
relating to college and university museums, collections, galleries, 
and historic properties, including: (a) governance, relationships with 
parent institutions, and responsibilities for management and opera- 
tion, (b) secial legal problems associated with such activities, such 
as the loan of properties, the acquisition of colections and proper- 
ties by gift, purchase and loan, use, maintenance, and disposal (deac- 
cession) thereof by gift or sale, (c) access by scholars and the public 
(d) conservation and safeguarding of collections and properties, and 
(e) governmental regulations pertinent to such matters. 


PATENTS—Encompassing legal developments in intellectual pro- 
perty and patents, matters arising under the University and Small 
Business Patent Act and other federal regulatory and statutory 
matters, example and institutional patent policies including royal- 
ty distribution procedures, information relating to issues in disputed 
ownership of inventions. 
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PERSONNEL—Encompassing issues pertaining to personnel other 
than faculty and administrators. 


REAL PROPERTY—Encompassing issues in zoning, acquisition, and 
divestiture of land. For issues arising in building construction, see 
*“CONTRACTS.”’ 


REGULATORY MEASURES, FEDERAL AND STATE (NON- 
DISCRIMINATION ISSUES)—This category encompasses issues of 
regulatory impact as well as aspects of particular regulatory schemes. 


RESEARCH—Encompassing research assistance agreements with 
outside entitites, and government research contracts and ;‘tants. See 
‘FOUNDATIONS’ for issues regarding quasi-independent and in- 
dependent research corporations set up by institutions. 


STUDENTS—Encompassing matters relating to students, including 
academic standards, academic and disciplinary procedures and due 
process, handbooks, regulations, issues concerning theories of 
enrollment contracts, foreign students, student organizations and 
activities, student participation in institutional governance, criminal 
conduct, and student publications. 


TAXATION—Encompassing such issues as tax sheltered annuity 


programs, tuition remissions arrangements, and taxability of 
stipends. 


TELECOMMUNICATIONS—Encompassing matters arising out of 
institutional operation of television and radio stations. 


TRADEMARK—Encompassing issues relating to trademark protec- 
tion for university insignia, the proprietary interest of institutions 
in their insignia, and other trademark issues. 


TRUSTS, ESTATES, AND GIFTS—Encompassing matters of defer- 
red giving, restrictive gifts involving arguably unlawful classifica- 
tions, and general matters of trust administration and philanthropy 
for the benefit of the institution. 


TUITION AND FEES—Encompassing such matters as residency 
determinations for tuition and fee purposes and the scope of author- 
ity of governing boards to impose and expend tuition and fees. 
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